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RECEIVER’S RESPONSE TO STATE LICENSING AUTHORITY’S 
MOTION TO MODIFY THE COURT’S SEPTEMBER 19, 2016 ORDER

APPOINTING RECEIVER

Sterling Consulting Corporation, as receiver, by and through its 

attorneys, Fairfield and Woods, P.C., hereby submits its Response to the 

Motion of the State Licensing Authority (“Motion” of the “State Licensing 

Authority”) to modify the Amended Order Appointing Receiver as follows-1

1 The receiver, not being acquainted with domestic law, takes no position on whether 
the Licensing Authority should be allowed to intervene in this domestic relations case 
As a matter of general approach, the receiver believes that anyone with an interest in 
the res of the Receivership Estate should be heard.
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INTRODUCTION

The receiver agrees with the State Licensing Authority that its Motion 

presents a separation of powers question. The disagreement is which branch 

is interfering with which.

What the Motion fails to acknowledge is that Colorado law, and two 

hundred years of Anglo-American jurisprudence before that, hold that a 

court sitting: in equity has the inherent authority to appoint a receiver to

preserve assets pending a dispute regarding them. This power is not given 

by the legislature, but one that springs organically from the existence of a 

court of equity itself.

While the legislature may be able to affect such an inherent power, it 

can only do so expressly and under narrow circumstances. There is no 

reason to believe that the legislature of the State of Colorado either intended 

to, or actually did, here. In fact, the State Licensing Authority will have to 

admit that the legislature has done nothing to restrict expressly the District 

Court’s power to appoint a receiver pendente lite,1 even assuming arguendo 

that it could.

Fundamentally, the Motion confuses the court’s custody of assets in 

receivership with ownership. Assets in receivership are held in custodia

“Pendente Lite” means “pending litigation,” thus distinguishing an equity receiver 
appointed during a case to preserve assets from waste until the case is resolved from 
other types of receivers, such as statutory receivers, e.g. The Resolution Trust 
Corporation that was appointed by statute as receiver to liquidate failed savings and 
loan associations in the 1980s.
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legis, which translates literally to “in the custody of the law.” The court 

neither owns nor possesses the Licensed Marijuana Businesses (“LMB”) in 

the receivership estate,' it simply has custody of them under an equity court’s 

inherent power to avoid waste until the pending litigation is resolved.

The receiver, as an arm of the court,3 has neither ownership, 

possession, nor custody of the LMB. Indeed, analytically the receiver is more 

akin to the Court’s law clerk than an owner of the LMB. Accordingly, the 

Motion misdirects its demand that the receiver must he licensed. The 

demand would be more accurately characterized as requiring the Court to be 

licensed, as it is the Court that has custody, not the receiver. When viewed 

from this perspective, the conceptual error of the Motion is obvious.

In many other instances, the State of Colorado has actually obtained 

the appointment of receivers over regulated industries that require a license 

without requiring the receiver itself to have a license (much less the 

appointing court). Thus it appears it is not the legislature that is trying to 

intrude on judicial branch’s inherent authority, but rather the executive 

branch is doing so by sometimes demanding licensing of receivers and 

sometimes not. The executive branch certainly lacks the power to interfere 

with an inherent power of the judicial branch.

The leading treatise on receivers, Ralph Ewing Clark’s Clark on Receivers, states that 
a receiver not a mere agent or officer of the Court, but an actual arm of the Court. See 1 
Clark on Receivers § 36 [3d ed. 1959] ^Clark on Receivers'1').
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Further, if this Court cannot appoint a receiver of a LMB in a domestic 

proceeding, then it is likely no court could ever appoint a receiver over a 

LMB under any conditions. Thus a billion-dollar aspect of the Colorado 

economy will be without one of the judicial branch’s most powerful remedies.4

ARGUMENT

I. Appointing a Receiver is an Inherent Power of the Judicial Branch; the 
Legislature can only very Rarely Interfere with it, and has Not Done so 
in this Case.

A. Appointing a Receiver is an Inherent Power of a Court.

Article III of the Colorado Constitution reads in its entirety as follows:

The powers of the government of this state are divided into three 
distinct departments,--the legislative, executive and judicial; and no 
person or collection of persons charged with the exercise of powers 
properly belonging to one of these departments shall exercise any 
power properly belonging to either of the others, except as in this 
constitution expressly directed or permitted.

The question presented by the Motion is whether the other branches 

may determine what the judicial branch may take into its custody via a 

receiver, and the qualifications of an equity receiver. The law is clear that 

they may not.

Colorado law is clear that appointing a receiver is an inherent power of

a court sitting in equity. E.g., Johnson v. El Paso Cattle Co., 725 P.2d 1180 

(Colo. App. 1986) (appointing a receiver in equity inherent power of district 

court); Melville v. Weybrew, 106 Colo. 121 (1940) (where court in equity had

4 The only other remedy under certain conditions could be bankruptcy protection, 
however, bankruptcy for a LMB is not an option as a matter of law. This is discussed 
more fully below
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subject matter jurisdiction over matter before it, it had inherent authority to

appoint receiver to displace trustees over trust); Roll v. Davis, 85 Colo. 594

(1929) (courts have inherent power to appoint receivers to preserve property

in litigation); Jones v. Bank of Leadville, 17 P. 272, 277 (Colo. 1887)

(referring to a court of equity’s inherent power to appoint a receiver pending

dissolution of a corporation, but noting the court did not have the power to

perform the dissolution itself absent a statute because corporate dissolution

was not an inherent power of a court in equity).

This is all consistent with C.R.C.P. 66(a), which provides:

A receiver may be appointed by the court in which the action is 
pending at any time-’

(l) Before judgment, provisionally, on application of either party, 
when he establishes a prima facie right to the property, or to an 
interest therein, which is the subject of the action and is in 
possession of an adverse party and such property, or its rents, 
issues, and profits are in danger of being lost, removed beyond 
the jurisdiction of the court, or materially injured or impaired; or

(3) In other cases where proper and in accordance with 
established principles of equity.

(Emphases added.)

As the receiver understands it, this is exactly the issue here. Thus per 

Rule, as well as common law going back in Colorado to at least 1887, the 

Court has the ability to appoint a receiver pendente lite over the property in 

dispute. The other branches of government may not interfere with this 

power.
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Colorado law on this point is consistent with hundreds of years of 

Anglo-American jurisprudence. More than 50 years ago, Professor Clark 

wrote-

Inherent Power of Equity Courts to Appoint Pendente Lite Receivers.

Chancery state courts sitting as such exercise the power of appointing 
receivers, federal courts sitting in equity exercise this power and state 
courts which have equitable jurisdiction exercise this power. . . . Such 
courts when appointing receivers under their inherent powers must be 
guided by the usages and rules of equity pertaining to the appointment 
of receivers. The inherent power in the above-described courts to 
appoint receivers pendente lite is not or should not be affected by the 
character of the parties before it ... .

The jurisdiction exercised bv courts of equity in administering relief bv
the drastic remedy of a receiver nendente lite is a branch of their
general jurisdiction, being intended to prevent injury to the thing in 
controversy and to preserve it for the security of all parties in interest, 
to be disposed of if the court may finally direct. . . .

1 Clark on Receivers, §149 (emphases added; footnotes and citations 

omitted).

A domestic relations court sits in equity. E.g. In re Marriage of 

Cargill, 843 P.2d 1335 (Colo. 1993). While the receiver could find no 

reported case in Colorado, courts in other jurisdictions have held that 

appointing a receiver specifically during a divorce proceeding is an inherent 

power of the court. E.g. Grayson v. Grayson, 352 P.2d 738, 743 (Or. 1960).

In Grayson, a receiver was appointed over a dairy operation during the 

pendency of a divorce because the husband was not giving full information 

regarding the dairy’s operations. When the husband then refused to give full 

information to the receiver, the husband was found in contempt. On appeal,
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he argued that the divorce statute did not provide for the appointment of a 

receiver, and thus he could not be held in contempt for not cooperating with

one.

The Oregon Supreme Court rejected this argument, even though it 

acknowledged that the divorce statute did not provide the power and that a 

divorce court, being a creature of statute, generally could only act on 

statutory authority. The court held nevertheless that the appointment of a 

receiver pendente lite was proper because a divorce court sat it equity, and it 

had the inherent power to enforce its orders and to avoid waste by 

appointing a receiver-

Since the doctrine of limited powers as applied to a divorce court 
does not prevent it from making effective jurisdiction expressly 
conferred, it is argued that the power expressly conferred to 
restrain or enjoin the husband or wife from encumbering or 
disposing of any of their property during the pendency of the suit 
carries with it this power to make such order effective [by 
appointing a receiver]. With this we agree. ...

We have already pointed out equity has power to protect and 
preserve property against imminent loss by the appointment of a 
receiver. . . . This is in accord with the decisions of many other 
states.

Similarly, Gunther v. Gunther, 283 S.W. 2d 826, 828 (Tex. App. 1955) 

the Texas Court of Appeals rejected an argument that a divorce court could 

not appoint a receiver because there was no mention of a receiver in the 

divorce statutes. Indeed, it held a receiver could even be appointed over 

what was claimed to be separate property. This was based on a divorce 

statute that never expressly mentioned receivers, but simply provided that
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“a divorce court . . . may make such temporary orders respecting the property 

and the parties as shall be deemed just and equitable.” Thus under Cargill 

et al. this Court has the inherent authority to appoint a receiver in this 

divorce case.

Implicit in the court’s inherent power to appoint a receiver is that the 

court gets to decide the qualifications of that receiver, and that the other 

branches of government do not. Otherwise, the other branches could so 

restrict the qualifications of a receiver as to make this Court’s inherent 

power to appoint a receiver meaningless. Thus the State Licensing 

Authority’s current position is an attempt to interfere with this Court’s 

inherent power in violation of the Colorado Constitution and Colorado law 

since at least 1887.

B. There is no Reason to Believe that the Legislature Intended to.
Much Less Did. Modify the Inherent Powers of the Judicial
Branch.

It may be theoretically possible for the legislature, as the sovereign 

branch, to modify inherent powers of judicial branch. If it can, however, it 

must do so plainly and narrowly. E.g., New York Title & Mort. Co. v. Polk 

Arms, Inc., 186 N.E. 35, 37 (N.Y. App. 1933). In New York Title, the New 

York state legislature had enacted statute stating a receiver could not be 

appointed in a foreclosure action unless the note had been in default at least 

30 days. Nevertheless, the court held that this was not sufficiently “plain” 

language to affect the court’s inherent power to appoint a receiver pendente 

lite pursuant to a mortgage-
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We have one kind of receiver of the property of the corporation 
appointed in insolvency and another kind in mortgage foreclosures who 
is a mere receiver of rents and profits, appointed by the court by or 
without the consent of parties. The former is appointed only as the 
court has been given jurisdiction over corporate bodies. The latter is 
appointed without authority from statute. The provisions of section 
150 of the General Corporation Law can logically be related only to the 
former type. We shall not imply an attempt on the part of the 
Legislature to affect the inherent power of the court over the
appointment of the latter type when acting upon the consent of a
corporation mortgagor.

While it might be questionable whether the distinction between 
corporations and natural persons is a substantial basis for the 
attempted discrimination, it is unnecessary to determine that question. 
The Legislature may classify litigation and adopt one type of procedure 
for one class and a different type for another. It is at least doubtful 
whether it may put holders of corporate mortgage securities in one 
class and holders of individual mortgage securities in another so as to 
discriminate against the enforcement of contract rights by the former, 
without denying the equal protection of the laws. We rest our decision 
on the reasonable construction to be given to the loose and inconsistent
language of the statute and on the inherent power of the court to
appoint receivers pendente lite in all mortgage foreclosures and enforce 
the lawful contracts of parties in that regard.

(Emphases added; internal citations omitted.)5

Other courts are in accord that to modify an inherent power of the

judicial branch, the legislation must be clear and unambiguous. E.g., Paul

M.J. v. Dorene A. G, 510 N.W. 2d 775, 778 (Wis. App. 1993) CTf the

legislature intends to limit the court's inherent power to control its calendar,

it must do so clearly and unambiguously by explicit language and not by

5 While there are scores of cases nationwide holding appointment of a receiver is an 
inherent power of an equity court, and hundreds of cases nationwide discussing 
legislatures’ attempts to modify various inherent powers of the judicial branch. New 
York Mortgage is the only case the receiver could find where a legislature’s improper 
attempt to interfere with the power to appoint an equity receiver was squarely 
addressed.
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implication. Because the statute contains no specific prohibition regarding 

holding hearings during the two-year period, we will not imply such a 

prohibition.”)* Kaiser-Fraizer Corp. v. Eaton, 101 A.2d 345, 351 (Del. Sup. 

1953) (declining to interpret legislation as modifying inherent power of court 

“in absence of clear evidence” that it intended to do so).6

Some authorities are even stronger, stating that a legislature cannot 

modify inherent powers of a court at all. E.g. Board ofEduc. V. Asbury Park 

Educ. Ass’n, 368 A.2d 396, 404 (N.J. Sup. 1976) (legislature lacked 

jurisdiction to affect court’s inherent authority to issue injunctions, “It is 

clear beyond peradventure that the powers of a court of chancery, it being a 

constitutional court of original general jurisdiction, N.J. Const. (1947), Art. 

VI, § III, para. 2, may not be impaired by the Legislature.”); Gray v. 

Commissioner of Revenue, 665 N.E.2d 665 (Mass. 1996) (hold that legislature 

could not modify inherent power of court, but determining that changing the 

laws regarding garnishment was not a change to its inherent powers).

The term “receiver” does not appear in the marijuana licensing 

statutes at all. The Motion simply argues that the legislature’s requirement 

of a license to operate a LMB implicitly means this court cannot put such a

6 The closest case in Colorado the receiver could find was People v. Shell, 148 P.3d 
162, 175 (Colo. 2006), where the respondent was held in contempt of court for 
practicing law without a license. The respondent argued that she was entitled to a jury 
trial per statute. The Colorado Supreme Court ruled that that legislature, by requiring a 
jury trial for all crimes, did not intend to, and indeed could not, affect the Court’s 
inherent power to hold parties in criminal contempt: “Contempt, of course, is not a 
statutory offense, but instead is ‘an inherent and indispensable power of the court and 
exists independently of legislative authorization.’”
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business into its custody pending a divorce between its owners unless the 

receiver meets qualifications set by the other branches. This is certainly not

“plain.” In New York Mortgage the statute specifically said that a receiver 

could not be appointed until a default had gone on for 30 days, but that 

language was held insufficiently clear to interfere with the inherent power of 

a court in equity to appoint a receiver pendente lite. There must be plain 

and unequivocal language to modify the inherent powers of the court, if it 

can be done at all. It was not done here.

II. The Interpretation of the Statute as Excluding Receivers is not
Indicated.

There are many industries today that are regulated, and many that 

require licenses to operate. The State of Colorado has not taken the position 

in those cases that a receiver cannot be appointed by a mere fact that the

legislature required licenses to operate those businesses.

For example, in the case of The State of Colorado v. Colorado Humane 

Society, Arapahoe County District Court Case No. 2008cv2659, Waverton 

Group, LLC ( a wholly owned subsidiary of Sterling Consulting Corporation, 

the receiver in this case) was appointed receiver7 at the request of the 

Colorado Attorney General over the Colorado Humane Society. Just like the 

requirement that an LMB must be licensed, pet animal facilities such as the 

Colorado Humane Society are required to be licensed under Pet Animal Care

7 In that case, Waverton was technically appointed “custodian,” which is 
simply a specialized type of receiver.
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And Facilities Act, C.R.S. §35-80*104. Furthermore, C.R.S. §35-80-105 (7) of 

the Pet Animal Care and Facilities Act provides that “Licenses issued 

pursuant to this article shall not be transferable.”

Upon its appointment, the receiver took charge of the operations of the 

Colorado Humane Society under the Pet Animal Care and Facilities Act 

license that existed at the time of appointment. There was never any 

mention by the Colorado Attorney General at the beginning of the case, or 

during the case, that the receiver (or the appointing court) had to apply for a 

license.

The Colorado Humane Society receivership had an additional 

requirement that it must be registered with the Colorado Secretary of State 

under the Colorado Charitable Solicitations Act, C.R.S. §6-16-104. As it was 

with the license, there was never any mention by the Attorney General that, 

in order to continue accepting charitable donations (which the receiver did), 

the receiver had to register with the Colorado Secretary of State (which the 

receiver did not). The Motion to Appoint Receiver and the Order Appointing 

Receiver, both prepared by the Attorney General’s office, are attached as 

Exhibits 1 and 2, respectively.

Since the statutes are similar and in one case the executive branch 

sought the appointment of a receiver and in the other it opposes the 

appointment, this is in fact not a dispute between the legislative branch and 

the judicial branch at all. Rather, the executive branch is claiming it has the
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right to determine this Court’s inherent powers through selectively claiming 

when an equity receiver requires a license and when one does not even when 

the statutes enacted by the legislative branch contain similar requirements.

Whether the executive branch can affect inherent powers of the judicial 

branch is such a doubtful proposition that there is virtually no authority on 

it. The only case the receiver could find in the entire nation is State of Ohio 

v. Costilla, 2001 Oh. App. LEXIS 2032, *11. There, the Ohio Court of 

Appeals ruled that the warden of a penitentiary could not release a prisoner 

early- “Moreover, a decision allowing the issuance of the certificate to 

terminate Mr. Costilla’s sentence would permit an executive officer (the 

warden) to modify a judicially imposed sentence by fiat, in direct violation of 

the separation of powers inherent in the Ohio Constitution.”

Similar to the licensing requirement in this case, Mr. Block was 

individually appointed receiver in the case styled Jump v. United Memorial 

Service Corp., Civil Action No. 90 CV 6368, District Court, County of Denver, 

State of Colorado, At the time of appointment, United Memorial Service 

Corp. (“UMS”) was licensed by the Colorado Division of Insurance to sell 

preneed funeral contracts pursuant to the Preneed Funeral Contracts Act,

C.R.S. §10-15-103. Without objection from the Colorado Division of 

Insurance or the Attorney General, the receiver continued the operations of 

UMS under the preexisting license for three years.
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Notably, when the receiver sold the operations and the company to a 

third party, the appointing court and the Division of Insurance required the 

new operator to obtain a license to sell preneed funeral contracts, but all the 

time the company was in custodia /agxsthere was never any hint that the 

court or its receiver needed its own license.
mi , . • n i . i • • , i •inese two cases are mexnionea uecause tlie receiver m tins case was

personally involved in them, but there are dozens of other Colorado cases 

where a receiver has been appointed over a licensed entity without any 

requirement that the receiver be licensed. The different conduct of the 

executive branch here than in those cases demonstrates that it, not the 

legislature, is trying to impinge on the inherent power of the judicial branch 

by inconsistent enforcement of similar statutes.

The district court case relied on in the Motion, Garcia v. Botica Del 

Sol, LLCr Denver District Court Case No. 2016cv30777, is easily 

distinguishable. First, the order itself states that the operation could not be 

saved as both the licenses and the leases had already expired and could not 

be reinstated, thus the separation of powers discussion is largely dicta.

There was no danger of material impairment as required by Rule 66—the 

business operation was essentially over. Here, of course, the businesses are 

operating while their owners go through divorce proceedings. Thus this is an 

ideal case for a receiver, regardless of what type of business is in the estate.

Perhaps more importantly, it appears that the “inherent power” issue, while 

mentioned in passing, was not fully briefed. The brief the receiver saw only cited Clark
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on Receivers in passing, and did not address the uniform Colorado and out-of-state case 

law on the inherent power issue. Also, of course, that was not a divorce proceeding 

where the LMB was already in the marital estate.

Another red herring is the Motion’s reliance on the Cole Memo. At pp. 

2—3, that memo sets out several bulleted items that the federal government 

is concerned with. It then notes (at p. 3) that a strong state regulatory 

system is one item that federal prosecutors should consider in determining 

on a case-by-case basis whether to prosecute.

Imagine the scenario where a federal prosecutor looks at an LMB and 

determines that it is in the legal custody of this Court. This is a far more 

effective control on the operation than whether or not an employee—or even 

all the employees—have a license from a state bureaucrat. The entire 

operation is under the control of this Court.

Indeed, it is not clear that the federal government could interfere with 

property in custodia legisin a state court receivership. The general rule is 

that once property is in the custody of a court of equity, no one else may 

interfere with it. See 1 Clark on Receivers at §71 (appointing courts 

routinely enjoin “all persons whomsoever” from interfering with property in 

custodial egis)\ 2 Clark on Receivers at §627 (if a person has a claim 

regarding the res, then proper procedure is to intervene in receivership).

The 10th Amendment to the United States Constitution (powers not expressly 

given the federal government are reserved to the States) and the federal
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Anti-Injunction Act (28 U.S.C. 2283) (prohibiting federal courts from

enjoining state court proceedings) may also come into play.8

III. Inferring a Lack of Jurisdiction to Appoint Receivers over LMB will be 
Dreadful Public Policy.

In 2000, the people of the state of Colorado voted to pass Amendment

20 to the Constitution of the State of Colorado to legalize the medicinal LMB.

In 2012, the people of the state of Colorado voted to pass Amendment 64 to

the Constitution of the State of Colorado to legalize the recreational LMB.

There is no suggestion that the people of the State of Colorado intended that

the courts would not have their usual plenary jurisdiction, including the

ability to appoint receivers, regarding those businesses. Indeed, Amendment

64 became Colo. Const. Art. XVIII, Section 16, which has a provision that the

Motion either disregards or interprets incorrectly-

In the interest of the health and public safety of our citizenry, the 
people of the state of Colorado further find and declare that marijuana 
should be regulated in a manner similar to alcohol.

(Emphasis added.)

The fact that the alcohol statutes expressly reference receivers is noted 

in the Motion, but not its connection to the Constitution. The receiver

8 Rule 66 does not raise a separation of powers issue because rules are 
adopted by the Supreme Court, which directs the judicial branch. Any 
statutes adopted regarding receivers may be in addition to the court’s 
inherent authority, but the legislature likely cannot limit it. This was the 
point of New York Mortgage, while the legislature passed a law that said 
receivers could only be appointed when a note had been in default for over 30 
days, the court held that such a statute was not intended to interfere with its 
inherent ability to appoint a receiver pendente lite over property in the 
court’s custody to avoid waste.

16



believes that statutory reference is “belt and suspenders”} clearly the court

already has the authority to appoint a receiver pendente lite over a bar or

restaurant. If that statute does provide power, however, then the

Constitution should be followed and that same power exists for LMBs. The

failure of the marijuana regulations to comply with the Constitution is not

the fault of the Constitution, nor should it be made a mistake of this Court.

While LMB is legal in Colorado, however, it is still a violation of

federal law under the Controlled Substances Act, 21 U.S.C.S. § 801 et seq.

The bankruptcy court in the District of Colorado articulated the law that

prohibits an LMB from seeking bankruptcy protection:

Unless and until Congress changes that law, the Debtor’s operations 
constitute a continuing criminal violation of the [Controlled 
Substances Act] and a federal court cannot be asked to enforce the 
protections of the Bankruptcy Code in aid of a Debtor whose activities 
constitute a continuing federal crime.

In re Rent-Rite Super Kegs W. Ltd., 484 B.R. 799, 805 (Bankr. D. Colo.
2012).

The interpretation of the bankruptcy code has been followed by every 

bankruptcy court that has been confronted with the issue, including-’ In re 

Medpoint Mgmt., 528 B.R. 178 (Bankr. D. Ariz. 2015); In re McTiernan, 519 

B.R. 860 (Bankr. D. Wyo. 2014); and In re SunnylandFarms, Inc., 517 B.R. 

263, 2014 (Bankr. M.D. Fla. 2014).

While in the case at bar the receiver is not trying to repair a distressed 

company, this is a common function of receivers. There is no reason to 

believe that the people of the State of Colorado or the Colorado State 

Legislature intended to exclude LMBs from the receivership remedy which is
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an inherent authority of this Court. If this Court does not have jurisdiction 

pending a divorce to appoint a receiver over marital property which just 

happens to be a LMB, then it is likely that no equity court would ever have 

such jurisdiction. As bankruptcy courts do not have jurisdiction to repair a 

distressed LMB, then LMBs, their creditors, their owners, and their 

customers would all be without recourse to the courts in instances of 

distress. This simply cannot be correct.

In this case, the receiver understands the point of its appointment was 

to maintain certain marital property during the pendency of the divorce. Its 

initial investigations indicate that the companies may not be entirely 

healthy. As such, some other powers of a receiver might be appropriate to 

use to preserve them and to avoid their waste. Bankruptcy is not an option 

due to violation of federal law.9 There will be more on this in the future 

Receiver’s Reports, assuming the court does not discharge the receiver now.

CONCLUSION

Appointing a receiver is an inherent authority of a court of equity. The 

legislature did not intend to change that regarding LMB by the current 

legislation. Even if the legislature did intend that, it lacked the requisite 

authority to do so.

9 Additionally, businesses in heavily-regulated industries, such as bank and insurance 
companies, are routinely put into receivership rather than bankruptcy even when their 
trade is legal. This is because the Bankruptcy Code gives extra powers to a debtor in 
possession, and the regulators prefer the court have control.
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In this case, the interest of justice and equity are best served by 

having the marital assets under the supervision of the court. Since the court 

is not in business, the court appoints a receiver to operate that business 

while it is in custodia legists same way the court does for any other kind of 

business. There is no reason why this should not happen in this case.

Finally, the Court has seen in this case the State Licensing Authority 

use trial court orders in other cases to try to convince this court change its 

mind. If this Court were to decide in this divorce action that it lacks 

authority to appoint a receiver, one would expect the State Licensing 

Authority would use that order in other cases, likely ending any hope of 

judicial supervision over a billion dollar industry in Colorado. The Court 

should instead deny the Motion

WHEREFORE, Sterling Consulting Corporation, as receiver, prays 

that this Court deny the motion to modify its Amended Order Appointing 

Receiver, and grant it such other and further relief as the Court deems just. 

Respectfully submitted this 27th day of September, 2016.

FAIRFIELD AND WOODS, P.C.

Attorneys for Receiver
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CERTIFICATE OF SERVICE

The undersigned certifies that a copy of the foregoing was filed with 
the clerk of court and served this 27th day of September, 2016, by placing a 
copy in the United States Mail, postage prepaid, properly addressed to the 
following-

Kristi Anderson Wells 
Caroline Witkus 
Gutter man Griffiths, P.C. 
10375 Park Meadows Dr., 
Ste. 520
Littleton, CO 80124 
kwells@ggfamilvlaw.com;
Carolyn@ggfamilylaw.com

Jennifer Lewis 
Lewis & Matthews 
1890 Gaylord St.
Denver, CO 80206

John Goutell 
The Minerva, LLC 
9457 S. University Blvd.
Ste. 528
Highlands Ranch, CO 80126 
john@theminerva.com

Gary Nicholas 
Nicholas Family Law 
4601 DTC Blvd., Ste. 1000 
Denver, CO 80237 
garynicholas@mac.com

Cynthia H. Coffman,
Attorney General 
Claudia Brett Goldin 
First Assistant Attorney Gen. 
Nathan Bruggeman, Assist. 
Attorney General 
Ralph L. Carr Colorado 
Judicial Center 
1300 Broadway 
Denver, CO 80203 
Claudia. goldin@co a g. gov 
Nathan.bruggeman@coag. gov

By: s/Sharon A. Chiecuto 
Sharon A. Chiecuto
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COMPLAINT AND PETITION FOR APPOINTMENT OF CUSTODIAN OR FOR
DISSOLUTION

Plaintiff, the State of Colorado, upon relation of John W. Suthers, Attorney 
General for the State of Colorado, by and through undersigned counsel, states and 
alleges as follows:

INTRODUCTION

1. The Colorado Attorney General brings this action on behalf of the State of 
Colorado pursuant to the Colorado Charitable Solicitations Act, Colo. Rev. Stat. §§ 6- 
16-101 through 114 (2008) (“CCSA”), the Pet Animal Care and Facilities Act, Colo. 
Rev. Stat. §§ 35-80-101 through 117 (2008) (“PAGFA”), and the Colorado Consumer 
Protection Act, Colo. Rev. Stat. §§ 6-1-101 through 1115 (2008) (“CCPA”), to enjoin



and restrain the Defendants from engaging in certain acts of charitable fraud and 
unlawful deceptive trade practices, as well as for statutorily mandated civil penalties, 
for disgorgement, restitution, and for other relief as provided in the CCSA, PACFA 
and the CCPA. Because Defendant the Colorado Humane Society & S.P.C.A., Inc. 
(“CHS”) has abused the authority conferred by law upon charitable nonprofit 
organizations, and because its charitable assets have been misused and wasted, and 
are in danger of being misused and wasted further, the Colorado Attorney General 
petitions this Court to appoint a custodian to manage CHS assets or, in the alternative, 
to dissolve the CHS assets pursuant to the Colorado Revised Nonprofit Corporation 
Act, Colo. Rev. Stat. §§ 7-121-101 through 137 (2008) (“CRNCA”) and C.R.C.P. 66.

PARTIES

2. John W. Suthers is the duly elected Attorney General of the State of 
Colorado, and is authorized to enforce the CCPA under Colo. Rev. Stat. § 6-1-103 as 
well as to petition the Court for dissolution of nonprofit corporations under Colo.
Rev. Stat. § 7-134-301. The Attorney General is also charged with protection of 
charitable assets pursuant to common law and Colo. Rev. Stat. § 24-31-101(5).

3. CHS is a Colorado nonprofit corporation formed on August 6, 1881, with 
its principal place of business located at 2760 S. Platte River Drive, Englewood, CO 
80110. CHS provides shelter, veterinarian care, and adoption services for surrendered 
and stray animals. Within the past four years, CHS also provided animal control 
services for the City of Colorado Springs, and has provided animal housing services 
for Arapahoe County, the City of Littleton, CO, and the City of Englewood, CO.

4. Mary C. Warren is an individual currently residing at 13058 S. Ridge Road, 
Conifer, Colorado 80433. Ms. Warren is the Executive Director and a member of the 
Board of Directors of CHS. As Executive Director, Ms. Warren is intimately 
involved in all aspects of CHS’s operations, and has formulated, directed, controlled, 
or participated in the alleged unlawful acts or practices of CHS.

5. Robert W. Warren is an individual currently residing at 13058 S. Ridge 
Road, Conifer, Colorado 80433. Mr. Warren is the Director of Development for CHS. 
Mr. Warren assists Defendant Mary Warren in the overall management of CHS, and 
has formulated, directed, controlled, or participated in the alleged unlawful acts or 
practices of CHS. Mr. Warren is also married to Defendant Mary Warren.

6. Stephenie L. Gardner is an individual currently residing at 11325 Pauls 
Drive, Conifer, Colorado 80433. Ms Gardner is the Director of Operations for CHS. 
Ms. Gardner oversees the day-to-day operations of CHS, including CHS 
bookkeeping, and has formulated, directed, controlled, or participated in the alleged 
unlawful acts or practices of CHS. Ms. Gardner is the daughter of Defendant Mary 
Warren and the step-daughter of Defendant Robert Warren.
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7. Ms. Warren, Mr. Warren, and Ms. Gardner are hereinafter collectively 
referred to as the “Individual Defendants.”

JURISDICTION AND VENUE

8. Pursuant to the CCPA, Colo. Rev. Stat. §§6-1-103 and 6-1-110(1), this 
Court has jurisdiction to enter appropriate orders prior to and following an ultimate 
determination of liability.

9. Pursuant to the CRNCA, Colo. Rev. Stat. §§ 7-134-302(1) and (3) as well 
as C.R.C.P. 66, this Court has jurisdiction to issue injunctions and to appoint a 
custodian to manage the affairs of CHS with all the powers and duties this Court 
directs.

10. At all times relevant to this action, CHS maintained its principal office in 
Arapahoe County, Colorado. Accordingly, venue is proper under Colo. Rev. Stat.
§§ 6-1-103 and 7-134-302(1), and C.R.C.P. 98.

RELEVANT TIMES

11. The conduct that gives rise to the claims for relief contained in this 
Complaint began in 2003 and continues through the present.

12. This action is timely brought pursuant to Colo. Rev. Stat. § 6-1-115 in 
that it is brought within three years of the date on which false, misleading, and 
deceptive acts or practices occurred and/or were discovered, and the series of false, 
misleading, and deceptive acts and practices is continuing in nature.

PUBLIC INTEREST

13. Through the unlawful practices of their business, vocation, or occupation 
the Individual Defendants have deceived, misled, and financially injured consumers 
in Colorado. Specifically, the Individual Defendants improperly solicited and spent 
donations made to the CHS, and have repeatedly violated the Colorado Charitable 
Solicitations Act, the Pet Animal Care and Facilities Act, the Colorado Consumer 
Protection Act, and the Colorado Revised Nonprofit Corporation Act.

14. Additionally, Individual Defendants have misused and wasted and 
continued to misuse and waste charitable assets intended for the benefit of the public.

15. Therefore, the Attorney General believes these legal proceedings are in 
the public interest and are necessary to safeguard Colorado citizens from the 
Individual Defendants’ charitable fraud and unlawful business activities, as well as to 
protect valuable charitable assets intended to benefit the public.
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STATUTORY BACKGROUND

A. The Colorado Charitable Solicitations Act

16. The Colorado Charitable Solicitations Act was passed by the legislature 
after it found that “fraudulent charitable solicitations are a widespread practice in this 
state which results in millions of dollars of losses to contributors and legitimate 
charities each year.” Colo. Rev. Stat. § 6-16-102. Accordingly, the legislature passed 
the Act to “protect the public’s interest in making informed choices as to which 
charitable causes should be supported.” Id.

17. Under the Act, any charitable organization that solicits or intends to 
solicit more than $25,000 in a fiscal year must register with the Colorado Secretary of 
State and provide the information required by Colo. Rev. Stat. § 6-16-104(2). Id. § 6- 
16-104(1), (6)(c). This registration must be renewed on an annual basis and the 
charity must file a financial report on the fifteenth day of the fifth calendar month 
after the close of the charity’s fiscal year. Id. § 6-16-104(4), (5). The Act prohibits 
any charity that is required to register from soliciting any contributions prior to the 
charity complying with the registration requirements. Id. § 6-16-104(9).

18. The Charitable Solicitations Act prohibits “charitable fraud” which is 
committed when a person:

(a) Knowingly solicits any contribution and in 
the course of such solicitation knowingly 
performs any act or omission in violation of any 
of the provisions of sections 6-16-104 to 6-16-107 
and 6-16-110;

(f) Knowingly makes a misrepresentation of a 
material fact in any notice, report, or record required 
to be filed, maintained, or created by this article;

(g) With intent to defraud, devises or executes 
a scheme or artifice to defraud by means of a 
solicitation or obtains money, property, or 
services by means of a false or fraudulent 
pretense, representation, or promise in the course 
of a solicitation. A representation may be any 
manifestation of any assertion by words or 
conduct, including, but not limited to, a failure to 
disclose a material fact;
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(i) Represents or causes another to represent 
that a contribution to a charitable organization 
will be used for a purpose other than the purpose 
for which the charitable organization actually 
intends to use such contribution;

6-16-1 ll(l)(a),(g), (i).

B. The Pet Animal Care and Facilities Act

19. The Pet Animal Care and Facilities Act (“PACFA”) regulates the 
licensing and activities of any place or premise used for the keeping of pet animals for 
adoption, breeding, boarding, grooming, handling, selling, sheltering, trading, or 
otherwise transferring such animals. See Colo. Rev. Stat. § 35-80-101 et seq. (2008).

20. Under PACFA, it is unlawful for any person or entity, “To make any 
misrepresentation or false promise through advertisements, employees, agents, or 
otherwise in connection with the business operations licensed pursuant to [PACFA].. 
.” Id. at § 35-80-108(2)(f).

21. Additionally, Colo. Rev. Stat. § 35-80-107 imposes a minimum two-year 
recordkeeping requirement for documents such as animal contracts on all pet animal 
care facilities.

C. The Consumer Protection Act

22. The Colorado Consumer Protection Act (CCPA) prohibits deceptive trade 
practices as set forth in the statute. Id. § 6-1-105 (2007).

23. Any violation of the CCS A is a deceptive trade practice under the CCPA 
and subjects the violator to the CCPA’s penalties. Id. §§ 6-l-105(l)(hh), 6-16-111(5).

24. Additionally, any violation of PACFA, Colo. Rev. Stat. § 35-80-108(2)(f) 
is a deceptive trade practice and subjects the violator to the CCPA’s penalties. Id. at 
§ 35-80-108(4), § 6-l-105(l)(oo).

D. The Colorado Revised Nonprofit Corporation Act

25. The CRNCA, Colo. Rev. Stat. §§ 7-121-101 etseq. through § 7-137-101 
et seq. (2008), governs the operations of nonprofit corporations that are incorporated 
in Colorado.

26. Colo. Rev. Stat. § 7-128-401 states that officers and directors of a 
nonprofit corporation shall discharge their duties:
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(a) In good faith;

(b) With the care an ordinarily prudent person in a like position would exercise 
under similar circumstances; and

(c) In a manner the director or officer reasonably believes to be in the best 
interests of the nonprofit corporation.

Colo. Rev. Stat. § 7-128-40l(l)(aMc).

27. Colo. Rev. Stat. § 7-128-501(2) states that no loans shall be made by a 
corporation to its directors or officers.

28. Colo. Rev. Stat. § 7-136-101 provides in relevant part that a “nonprofit 
corporation shall keep as permanent records minutes of all meetings of its members 
and board of directors, [and] a record of all actions taken by the members or board of 
directors without a meeting...and also requires a nonprofit corporation to 
maintain appropriate accounting records. Id. § 7-136-101(1), (2).

29. Colo. Rev. Stat. § 7-123-104 (2)(c) states that a nonprofit corporation’s 
power to act may be challenged by the Attorney General under Colo. Rev. Stat. § 7- 
134-301.

30. Colo. Rev. Stat. § 7-134-301(l)(b) states that, “a nonprofit corporation 
may be dissolved in a proceeding by the attorney general if it is established that:... 
The nonprofit corporation has continued to exceed or abuse the authority conferred 
upon it by law.”

31. Colo. Rev. Stat. § 7-134-303 permits a court in a judicial proceeding to 
dissolve a nonprofit corporation to appoint “one or more custodians to manage, the 
affairs of the corporation.” See Colo. Rev. Stat. § 7-134-303(1).

GENERAL ALLEGATIONS

32. CHS is a Colorado nonprofit corporation that operates an animal shelter 
in Englewood, CO for stray and abandoned animals. CHS operations include 
adopting animals out, returning lost animals brought to the shelter, providing medical 
care to animals, spaying and neutering of animals, and euthanizing animals. Until 
October 19, 2007, CHS also operated a veterinary clinic at 1864 South Wadsworth, 
Lakewood, CO 80232, at which it provided medical care for its animals.

33. CHS additionally provides animal housing services for the City of 
Littleton and the City of Englewood. These entities paid CHS a monthly fee in 
exchange for shelter and care of stray dogs and cats collected within their boundaries. 
CHS provided similar services for Arapahoe County until October 2007. 
Additionally, from January 2004 through July 2005, CHS provided animal control
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services for the City of Colorado Springs, which included operating an animal shelter 
in Colorado Springs, picking up stray animals, and administering pet licenses for the 
city.

34. CHS receives additional funding through program service fees charged to 
consumers. CHS charges fees for adoptions, for returning lost pets, for taking in 
animals that are surrendered by their owners, and for euthanizing animals brought in 
by their owners for that purpose.

35. CHS also receives money through donations. According to its Form 990 
returns filed with the Internal Revenue Service, CHS received $507,323 in donations 
for its 2003-2004 fiscal year, $292,690 in donations for its 2004-2005 fiscal year, and 
$1,364,628 in donations for its 2005-2006 fiscal year. Records provided to the 
Colorado Secretary of State indicate that CHS collected $552,498.15 in donations for 
its 2006-2007 fiscal year.

Registration Under the Colorado Charitable Solicitations Act.

36. Defendants failed to properly register CHS under the Colorado Charitable 
Solicitations Act, causing CHS to collect nearly $3 million in donations illegally.

37. CHS filed an initial registration under the CCS A on May 22,2003, 
shortly after the registration requirement under the CCSA went into effect.

38. Under the CCSA, CHS was required to renew this registration annually 
and to file an annual financial report. See Colo. Rev. Stat. § 6-16-104(4), (5).

39. On or about December 4,2003, the Secretary of State’s office sent an e- 
mail notice to Defendant Mary Warren notifying her that CHS missed its November 
15, 2003 deadline to renew its registration and reminding Ms. Warren of requirements 
to register and file annual financial reports pursuant to the CCSA

40. Defendant Mary Warren did not respond to the Secretary of State’s 
December 4,2003 notice.

41. On or about December 18, 2003, the Secretary of State e-mailed a second 
notice to Defendant Mary Warren again requesting that she renew CHS’s overdue 
registration.

42. CHS did not respond to the December 18,2003 notice, and on January 6, 
2004 the Secretary of State sent a letter to Defendant Mary Warren telling her that it 
was providing its third and final notice to her regarding CHS’s overdue registration 
renewal. The letter advised Ms. Warren that CHS’s registration to solicit 
contributions in Colorado would be suspended on the 46th day after the November 15, 
2003 deadline unless registration was renewed.
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43. In response to the Secretary of State’s January 6, 2004 notice, on or about 
January 18, 2004, Defendant Mary Warren requested an extension to renew CHS’s 
registration. The Secretary of State granted her an extension up to and including 
February 15,2004.

44. On or about February 18, 2004, the Secretary of State sent Ms. Warren an 
e-mail notice alerting her that CHS had missed the February 15, 2004 deadline to 
renew CHS’s registration.

45. CHS again did not respond to the Secretary of State’s notice, and on 
March 3, 2004, the Secretary of State again notified Defendant Mary Warren via e- 
mail that CHS’s registration was delinquent.

46. On March 26, 2004, the Secretary of State sent a letter via U.S. mail to 
Defendant Mary Warren stating that it was providing its third and final notice to her 
regarding CHS’s overdue registration renewal. The letter advised Ms. Warren that 
CHS’s registration to solicit contributions in Colorado would be suspended on the 46th 
day after the February 15, 2004 deadline unless registration was renewed.

47. CHS did not respond to the Secretary of State’s March 26, 2004 letter, 
and on April 13, 2004, the Secretary of State mailed a letter to Defendant Mary 
Warren alerting her that CHS was suspended, and that CHS or anyone acting on its 
behalf could not solicit contributions until its registration had been brought up to date.

48. Despite receiving the Secretary of State’s April 13, 2004 notice that CHS 
was prohibited by law from soliciting donations, CHS continued to solicit and collect 
donations for over three years without being registered, in violation of Colo. Rev.
Stat. § 6-16-104(9) and § 6-16-1 ll(l)(a).

49. Additionally, CHS did not file annual financial reports for fiscal years 
2003, 2004,2005 and 2006 in violation of Colo. Rev. Stat. § 6-16-104(5).

50. More recently, Defendant Mary Warren again failed to file CHS’s 2006- 
2007 annual report and renewal with the Secretary of State in a timely manner. After 
receiving two extensions of time to file CHS’s annual report, Ms. Warren received 
three delinquent notices from the Secretary of State prior receiving a notice of 
suspension on July 14,2008. Ms. Warren did not file CHS’s annual report until 
August 13, 2008.

51. On November 17, 2008, the Secretary of State issued yet another 
delinquent notice to Defendant Mary Warren for failure to renew CHS’s charitable 
registration for 2008. The Secretary of State has since granted CHS an extension to 
renew its 2008 registration.
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Misrepresentations Regarding Colorado Humane Society’s Use of Donations.

52. Defendants have made repeated misrepresentations to Colorado 
consumers regarding how their donations would be used

A. Misrepresentations Regarding Donations 
Collected for Hurricane Katrina Relief.

53. Defendants used Hurricane Katrina as an opportunity to raise tens of 
thousands of dollars for routine CHS operating expenses rather than to help animals 
affected by Hurricane Katrina.

54. On or about August 31,2005, in the wake of Hurricane Katrina, CHS 
began making appeals through the media for Coloradans to make donations to help 
animals affected by Katrina.

55. As a result of these appeals, numerous donors flooded CHS with supplies 
for Katrina animals and also gave CHS monetary donations for Katrina relief efforts.

56. Defendants admit to having received at least $66,154.54 in monetary 
donations for Hurricane Katrina relief, and claim to have spent $73,193.71 in 
providing aid to Katrina area animals.

57. However, the accounting firm that audited CHS states that CHS only 
incurred approximately $16,000 in Hurricane Katrina related expenses.

58. Expense records related to CHS’s Katrina relief effort reveal that 
Defendants cannot accurately account for several of CHS’s claimed expenses. The 
records show that money raised for Katrina was used to cover normal CHS operating 
costs, including the salaries of the Individual Defendants.

59. Included in CHS’ accounting of its Katrina expenses is $1000 incurred by 
Defendant Robert Warren for travel to Mississippi prior to the date of Hurricane 
Katrina. Rather than provide receipts for his expenses, Mr. Warren simply provided a 
copy of his credit card statement and checked charges that purportedly applied to his 
expense report. Several of the checked charges pre-date Hurricane Katrina.

60. Similarly, Defendants support several of their expenses with copies of 
check stubs and CHS’s own internally-created QuickBook reports rather than actual 
receipts. For example, CHS states that it used $458.27 for “Extra Needed Supplies,” 
and as support for that expense, provides a QuickBook report with certain 
expenditures highlighted. There is nothing in the description of these expenditures to 
indicate that they were incurred in conjunction with Hurricane Katrina.

9



61. Moreover, Defendants used approximately $32,000 of Katrina donations 
to cover CHS’s own payroll. Defendants used Katrina donations to pay for salaries if 
employees spent any time on Katrina-related efforts. CHS records show that Katrina 
donations paid for Defendant Mary Warren’s salary for the pay period of September 
1-15, 2005 ($2791.67). Defendant Mary Warren did not travel to Katrina-affected 
areas during this time period, nor did she abandon her normal duties as Executive 
Director of CHS.

62. Included within CHS’ claimed expenses related to care of animals 
rescued from Hurricane Katrina are expenses associated with several animals brought 
to CHS either directly by Colorado pet owners or transferred from shelters located in 
areas not affected by Katrina.

B. Misrepresentations Regarding CHS’s “No-Kill”
Status, Euthanasia Policy and Euthanasia Rate

63. Defendants also have made regular and repeated misrepresentations 
regarding CHS’s euthanasia policies and euthanasia rates in an effort to encourage 
donations to CHS rather than to other animal shelters with allegedly higher euthanasia 
rates.

64. Defendants at times misrepresented that CHS operated as a “no-kill” 
shelter, when in fact CHS has always had a euthanasia policy and committed 
euthanasia.

65. On CHS’s website, Defendants misrepresented that “time is the animal’s 
greatest asset” because CHS “is the state’s only open admission shelter where no 
clock is ticking,” and that “[w]ith no clock ticking, CHS does not euthanize for 
money or space considerations.”

66. Defendants misrepresented CHS’s euthanasia policy as follows: “In only 
the most extreme situations is an animal put to sleep. Grave illness or injury, 
advanced age with infirmity or aggression are the only criteria considered for 
euthanasia.”

67. Defendants further misrepresented that CHS’s combination of being an 
open admission shelter while not euthanizing for money or space considerations, “is 
what sets us apart from every other organization in Colorado.”

68. In contravention of its publicly-stated euthanasia policy, CHS routinely 
euthanizes animals that are not “adoptable.” The CHS Employee Handbook discloses 
to its employees what is not disclosed to the public: that CHS will euthanize animals 
that are not adopted in a timely manner or that are unlikely to be adopted. CHS’s 
Employee Handbook states:
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The longer the animal stays in the shelter suffering the lack 
of security, purpose and attachment enjoyed by owned 
companion animals, the less adaptable and adoptable it 
becomes.

When we have an animal in this condition, or receive an 
animal whose adoption is so unlikely that its only future is 
in our shelter, we can only prevent suffering by humane 
euthanasia.

(emphasis added).

69. The CHS euthanasia policy was reviewed and approved by Defendant 
Mary Warren.

70. The internal CHS Employee Handbook also states that the final decision 
to euthanize is the responsibility of the Executive Director, Defendant Mary Warren.

71. Defendant Mary Warren would regularly select animals for euthanasia 
that were not otherwise gravely ill or injured, of advanced age and infirm, or 
aggressive to make room at the shelter for more “adoptable” animals.

72. Defendants regularly initiated and accepted transfers of animals from 
other shelters when CHS’s own shelter space was already full. Specifically, CHS 
accepted numerous transfers of animals from the Espanola Humane Society and the 
Roswell Humane Society in New Mexico. Defendants would hand-pick the animals 
that they wanted transferred from these shelters, typically selecting puppies and 
younger dogs as well as smaller dog breeds. These dogs are considered more 
“adoptable” than older or larger dogs.

73. The number of animals in these transfers would range from ten to seventy 
animals at a time. The transfers occurred, on average, twice a month for the past 
several years.

74. Prior to receiving these transfers, Defendants Mary Warren and Stephenie 
Gardner would select certain dogs to be euthanized to make room for the transferred 
animals. Specifically, they would select larger dogs for euthanasia because one 
kennel could house six to seven smaller dogs, but could only accommodate one or 
two larger dogs.

75. The dogs euthanized to make room for new dogs frequently had no 
history of illness, injury, old-age, or aggression. Often times, they were simply larger 
dogs that were taking up space and not considered as “adoptable” as the dogs coming 
in from a transfer, dogs that had been at the shelter for a period of time and had 
decreasing chances of being adopted, or dogs of a particular breed not considered 
easily adoptable.
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76. Defendants also misrepresented CHS’s euthanasia rate. Specifically, they 
consistently claim that CHS euthanizes less than 8% of the total number of animals it 
shelters. In statements to the public, including in CHS’s registration statement filed 
with the Secretary of State, Defendants contrasted their claimed euthanasia rate with 
the higher euthanasia rates of competing shelters. Upon information and belief, 
CHS’s actual euthanasia rate within the past five years has at times been as high as 
29%.

77. Defendants reported false statistics to the Colorado Department of 
Agriculture regarding the numbers of animals adopted to new owners, returned to 
owners, transferred to other licensed facilities, and euthanized at CHS’s election in 
order to artificially maintain the organization’s claimed euthanasia rate.

78. Pursuant to PACFA, animals euthanized at the pet owner’s request need 
not be counted toward a shelter’s euthanasia rate.

79. Defendants manipulated CHS’s reported euthanasia rate by falsely 
categorizing animals as “PTS (put to sleep)” at the owners’ request when, in fact, 
CHS chose to euthanize those animals.

80. In fact, consumers have surrendered their pets to CHS’s care with the 
specific intent of having their pets placed up for adoption in reliance on the 
Defendants’ representations that CHS is a “no kill” shelter that does not euthanize 
animal for “money or space considerations,” only to have CHS euthanize their pets 
within a few days of surrender based on claimed, but in fact nonexistent, requests by 
consumers to have CHS euthanize their pets.

81. Upon information and belief, CHS employees routinely fabricate 
information contained in animal contracts at the Individual Defendants’ direction to 
reduce CHS’s stated euthanasia rate. For example, employees will indicate on an 
animal contract that the animal was euthanized at the owner’s request when in fact the 
animal was euthanized at CHS’s election and therefore should have been factored into 
CHS’s euthanasia rate.

82. Defendants foregoing misrepresentations regarding CHS’s “no-kill” 
policy, and its low euthanasia rate induced consumers to entrust CHS with placing 
their pets up for adoption and to donate money to the organization.

Individual Defendants’ Wasting and Misuse of CHS Charitable Assets

83. Individual Defendants have misused and wasted charitable assets by 
operating CHS in violation of Colorado law and in violation of CHS’s own Articles of 
Incorporation and Amended Bylaws, and by grossly mismanaging CHS assets. 
Furthermore, Individual Defendants have co-mingled their personal assets with CHS 
assets and have used CHS assets for their own personal benefit.
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A. Operation of CHS in Violation of CHS Articles 
of Incorporation and Bylaws

84. Individual Defendants have been operating CHS in violation of its 
Articles of Incorporation and Amended Bylaws since at least 2004.

85. According to the Amended Bylaws of CHS, Article VII, CHS should have 
a Board of Directors consisting of at least seven members.

86. From 2004 to 2007, the CHS Board of Directors had consisted of the 
same three members: Defendant Mary Warren, Madeline Duncan, and Nancy Miller. 
Upon information and belief, Mary Warren was the sole Board member from October 
2007 to May 2008.

87. According to filings with the Colorado Secretary of State, CHS currently 
only has two Board members: Defendant Mary Warren and Stephen Hallberg.

88. The CHS Amended Bylaws also provide that directors’ terms expire every 
three years, and that no director shall serve more than two consecutive terms.

89. Defendant Mary Warren has served on the CHS Board consecutively for 
the past eighteen years, in direct violation of the CHS Amended Bylaws. Prior to 
resigning from the CHS Board in October 2007, Madeline Duncan served on the 
Board for consecutive terms for approximately ten years, also in violation of the CHS 
Amended Bylaws.

90. The CHS Amended Bylaws further provide that the CHS Board elect a 
Chairman of the Board. The CHS Board has not elected a Chairman at least since 
2004.

91. Because CHS has been functioning without a Board as prescribed by its 
Articles of Incorporation and Amended Bylaws, all actions taken by the CHS Board 
since at least 2004 have been ultra vires and illegal.

92. Article XII, Section 2 of the CHS Amended Bylaws further states that:

No contract, loan, evidence of indebtedness, negotiable 
paper, or other instrument or document issued in the 
name of or on behalf of [CHS] shall be entered into, 
executed, or incurred on behalf of or binding upon the 
corporation ... unless authorized by the Board of 
Directors.

93. Defendants Mary Warren and Robert Warren claim to have loaned in 
excess of $100,000 to CHS. These alleged loans were made without the knowledge 
or approval of the CHS Board
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94. In sum, Individual Defendants have operated CHS in violation of 
Colorado law as well as in flagrant disregard of its Articles of Incorporation and 
Amended Bylaws, and have substantially jeopardized the assets and integrity of the 
corporation.

95. The CHS Board additionally failed to provide adequate oversight over 
CHS. For example, Defendant Mary Warren ignored a majority CHS Board vote to 
suspend CHS operations in October 2007 as a result of CHS being unable to pay its 
workers compensation insurance. Despite a majority of the CHS Board voting to 
suspend operations, Defendant Mary Warren refused to close CHS.

96. The CHS Board’s lack of oversight is further evidenced by CHS’s 
continual operation in violation of Colorado law, and by the financial mismanagement 
of CHS by Individual Defendants.

B. Individual Defendants’ Gross Mismanagement 
of CHS Assets

97. Individual Defendants have grossly mismanaged the finances CHS. 
Examples of Individual Defendants’ gross financial mismanagement include:

a. Allowing CHS to incur thousands of dollars in overdraft fees. 
For example, from 2004 through 2007, CHS incurred over $14,000 in overdraft fees 
on its payroll account;

b. Maintaining $ 1000 in an unused account such that the amount 
was eventually consumed by fees in keeping the account open;

c. Needlessly maintaining over thirteen bank accounts for CHS 
over the past three years;

d. Allowing CHS’s workers compensation insurance to lapse such 
that CHS was forced to let go of all of its employees and rely upon volunteers for the 
operation of the shelter for a period of time;

e. Allowing bills to CHS’s pet cremation service to go unpaid such 
that CHS freezers for storing deceased animals were full and employees were forced 
to dispose of euthanized animals in a dumpster behind the CHS facility;

f. Maintaining inadequate documentation of thousands of dollars 
in expenses related to CHS’s Hurricane Katrina relief efforts;

g. Failing to maintain proper financial controls; and

f. Failing to maintain complete and accurate financial records.
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98. Individual Defendants’ mismanagement also led to CHS losing a $49,500 
annual contract with Arapahoe County for animal housing services. After a media 
report alleged that CHS employees were placing euthanized animals in a dumpster 
behind the facility rather than cremating the animals, Arapahoe County gave CHS 
thirty days to provide the following information:

a. Proof that CHS had a contract in good standing with a cremation 
service;

b. Proof that CHS had a waste disposal contract that excluded 
disposal of animals; and

c. Financial records showing that CHS could continue operations 
in compliance with the law.

CHS did not provide this information in the time allotted and lost the contract.

99. More recently, Defendant Robert Warren unilaterally cancelled one of 
the two remaining contracts for animal housing services that CHS holds with 
municipalities, thereby causing CHS to lose one of its last two consistent streams of 
revenue.

100. Specifically, CHS had a long-standing contract for the provision of 
animal housing services with the City of Littleton from which CHS earned monthly 
revenue in the amount of $1,160.00. Defendant Robert Warren abruptly served notice 
of cancellation to City of Littleton officials on or about November 13,2008.

101. Upon information and belief, Defendant Robert Warren’s unilateral 
decision to cancel CHS’s contract with the City of Littleton stemmed from a dispute 
over a parcel of land sold to CHS for nominal consideration by the City of Littleton in 
October 2005.

102. Pursuant to the terms of the purchase and sale contract, the City of 
Littleton agreed to convey the parcel to CHS for five years for the construction of an 
animal shelter during that time and subject to the condition that the parcel would 
revert to the City of Littleton if the parcel ceased to be used for an animal shelter.

103. Despite having specific fundraising goals for a capital campaign to 
finance the construction of a new shelter and having architect plans developed for the 
site, Defendant Robert Warren’s inability to effectively raise funds rendered the City 
of Littleton’s transfer of the parcel of land meaningless. Upon information and belief, 
the parcel of land sits vacant and unused.

104. In addition to the land donated to CHS by the City of Littleton for the 
specific purpose of the construction of a new shelter, the City of Englewood also sold 
a parcel of land adjacent to the City of Littleton’s parcel to CHS for nominal 
consideration in 2005 to be used as a parking lot for the new shelter.
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105. Upon information and belief, the parcel of land sold to CHS by the City 
of Englewood is not fit for the construction of a new shelter due to flood plane 
considerations, and thus is only suitable for use as parking lot.

106. Defendant Robert Warren’s inability to effectively capitalize on the 
City of Littleton’s transfer of the buildable parcel of land rendered the City of 
Englewood’s transfer of the unbuildable parcel of land meaningless. Upon 
information and belief, the parcel of land transferred to CHS by the City of 
Englewood sits vacant and unused.

107. More recent evidence of Individual Defendants ’ gross mismanagement 
of CHS includes their illegal operation of a veterinary clinic in the City of Littleton. 
Individual Defendants have been operating this clinic at 4712 W. Bowles Avenue, 
despite receiving a notice from Littleton on July 16, 2008 to discontinue any 
commercial activity at that location. The City had determined that Individual 
Defendants were operating a commercial enterprise at that address without having 
submitted a site development plan, as required by law.

108. On October 31, 2008, officials from the City of Littleton went to the 
Bowles Avenue address to serve a final notice upon Individual Defendants for 
improperly operating a commercial enterprise. Upon receiving the notice. Defendant 
Mary Warren became extremely agitated, tore up the envelope containing the notice 
without reading it, and yelled at the city officials. Ms. Warren also put herself in 
front of the City officials’ vehicle in an attempt to block their exit, and did not move 
until one of the officials threatened to call the police.

109. On December 8, 2008, the City of Littleton served a Summons and 
Complaint on Defendant Mary Warren for improper failure to file a site development 
plan. This action unnecessarily exposes CHS to fines and penalties.

C. Individual Defendants’ Failure to Maintain 
Required Records

110. Individual Defendants further compromised CHS assets by failing to 
maintain records required by Colorado law.

111. The Colorado Revised Nonprofit Corporations Act provides that a 
“nonprofit corporation shall keep as permanent records minutes of all meetings of its 
members and board of directors, [and] a record of all actions taken by the members or 
board of directors without a meeting ....” See Colo. Rev. Stat. § 7-136-101(1).

112. Despite this recordkeeping requirement, Individual Defendants have 
failed to maintain as permanent records the minutes of all meetings of CHS’s Board 
of Directors, and the records of all actions taken by CHS’s Board of Directors without 
a meeting.
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113. Colo. Rev. Stat.. § 7-136-101 (2) additionally provides that a “nonprofit 
corporation shall maintain appropriate accounting records.”

114. Despite this recordkeeping requirement, Individual Defendants have 
failed to maintain appropriate accounting records. For example, Individual 
Defendants have not maintained appropriate records related to loans claimed to have 
been made by Defendants Mary and Robert Warren to CHS, or to loans from CHS to 
Defendant Robert Warren.

115. Additionally, Individual Defendants have failed to maintain any 
accounting records related to thousands of dollars in commissions and back-wages 
that Defendants Mary Warren and Robert Warren claim are owed to them from CHS.

116. Individual Defendants have similarly failed to maintain any accounting 
records related to payroll advances made by CHS to Defendants Mary Warren and 
Stephenie Gardner, as well as to other CHS employees.

117. Individual Defendants also have failed to maintain required records 
under the Pet Animal Care Facilities Act. PACFA imposes a minimum two-year 
recordkeeping requirement for documents such as animal contracts on all pet animal 
care facilities. See Id. § 35-80-107

118. Despite this recordkeeping requirement, Defendants failed to maintain 
a complete set of animal contracts for 2006.

D. Individual Defendants’ Misuse of CHS Assets 
for Personal Benefit

119. Individual Defendants generally have operated CHS like a family 
business rather than a charitable, non-profit organization.

120. CHS top management are all related. Defendants Mary Warren and 
Robert Warren are married, and Defendant Stephenie Gardner is Mary Warren’s 
daughter and Robert Warren’s step-daughter. Despite repeated recommendations 
from CHS’s financial auditors to implement a conflict of interest policy, Individual 
Defendants failed to do so.

121. The familial relationship of Individual Defendants has resulted in 
management improprieties.

122. Defendant Robert Warren receives substantial compensation as 
Director of Development for CHS, but spends very little time fundraising for CHS. In 
fiscal year 2006, Defendant Robert Warren was compensated approximately $81,000. 
By his own admission, Defendant Robert Warren has spent only ten percent of his 
time on fundraising over the past three years. Mary Warren, as a member of the CHS 
Board of Directors, was part of a decision to award her husband a ten-percent
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commission ($80,000), on the CHS’ contract with the City of Colorado Springs to 
administer animal control activities.

123. In fact, Defendant Robert Warren has held the position of Director of 
Development for CHS since at least 1990. In April 2003, Defendant Mary Warren 
submitted a “Proposal for Fundraising (Development Director) Position for Robert 
Warren” to the CHS Board of Directors that included the following duties:

1) Submission of a minimum of three grant applications per week (156
per year)

2) Development of a marketing plan and capital campaign for new
shelter construction:

A) . Campaign “kick off’ June 1, 2003

B) . Goal of $6.5 million by Dec. 31,2005

3) Development of a fundraising committee by Jul. 1,2003

4) Implementation of a planned giving program by Sep. 1,2003

5) Four (4) organizational presentations per month

6) Development and production of printed materials

7) Preparation and distribution of three (3) fundraising mailings per
year

Upon information and belief, Defendant Robert Warren has consistently failed to 
execute the above-listed duties in furtherance of his position as Director of 
Development of CHS, and Defendant Mary Warren has consistently failed to ensure 
he execute the above-listed duties.

124. Additionally, in 2003, Defendant Robert Warren was permitted to 
borrow $8900 from CHS, in direct violation of Colo. Rev. Stat.§ 7-128-501(2), 
which prevents a nonprofit corporation from loaning money to officers of the 
corporation. No records can be found showing whether the money was ever repaid.

125. In July 2005, after the CHS contract with Colorado Springs was 
terminated, Defendant Robert Warren sold CHS vehicles used to administer that 
contract and, upon information and belief, retained at least a portion of the proceeds 
from those sales for himself.
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126. Defendant Robert Warren also took approximately $6000 from CHS for 
reimbursement for expenses incurred in administering relief efforts for Hurricane 
Katrina animals. Defendant Robert Warren was paid the $6000 even though he 
provided an incomplete accounting for those expenses, and supported $1000 of those 
expenses with expense reports that pre-dated Hurricane Katrina.

127. In December 2006, Defendant Robert Warren accepted a vehicle 
donation on behalf of CHS and, instead of selling the vehicle and remitting the 
proceeds to CHS, took ownership of the vehicle for personal use.

128. On September 14,2006, Defendant Stephenie Gardner was awarded an 
$800 bonus. No other CHS employee has ever received a bonus.

129. Individual Defendants have co-mingled CHS finances with their own 
personal finances to an extent that the integrity of CHS finances has been brought into 
question.

130. Defendants Robert and Mary Warren claim to have personally loaned 
CHS over $100,000 and have received large amounts of money from CHS as 
“payback” for these loans. For example, on March 27,2006, Defendant Mary Warren 
received a $20,000 payment out of CHS’s Operating Account at Colorado Business 
Bank that was recorded as repayment of a long-term loan.

131. However, CHS audited financial statements show that CHS’s only debt 
owed to a related party was for $16,901 in 2002 and for $6,735 in 2003. CHS audited 
financial statements from 2004, 2005 and 2006 do not show any loans made to CHS 
by Defendants Mary or Robert Warren, nor do those statements show that CHS owed 
any money to the Warrens.

132. Individual Defendants have paid for personal expenses using CHS
funds.

133. For example, on December 29,2003, Defendant Mary Warren entered 
into a contract with Bell Mountain Stables for the boarding of two horses, one owned 
by her, the other co-owned by Ms. Warren and her daughter. Defendant Stephenie 
Gardner. The contract required that Ms. Warren and Ms. Gardner pay approximately 
$600 a month for boarding of their two horses. Payments were made exclusively 
from CHS bank accounts from December 29, 2003 through October 2005.

134. In October 2005, Defendant Mary Warren sold one of the horses and 
moved the other to a new boarding facility, Shiloh Farms Equestrian Center, in 
Golden, Colorado. Shiloh Farms charged Ms. Warren approximately $350 a month to 
board her horse. These payments were made exclusively from CHS bank accounts 
from November 2005 through December 2006.
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135. According to testimony of CHS employees, Individual Defendants 
frequently took cash from the CHS cash register to pay for personal expenses.

136. Individual Defendants’ gross mismanagement of CHS finances, 
including use of CHS funds for personal benefit, has led to the continual wasting and 
misuse of charitable assets, and has endangered CHS’s tax-exempt 501(c)(3) status. 
This mismanagement also has resulted in misleading Colorado consumers who 
believed that their donations would be used for the care of abused and abandoned 
animals.

Defendants Activities in Violation of the Colorado Charitable Solicitations
Act, Pet Animal Care Facilities Act, and the Colorado Consumer Protection Act

137. During the course of their business, vocation or occupation, Defendants 
violated the Colorado Charitable Solicitations Act, Colo. Rev. Stat.§ 6-16-lll(l)(a), 
(f), (g), and (i), and thereby committed charitable fraud, by, among other things:

a. Knowingly soliciting contributions while 
knowingly violating the provisions of Colo. Rev. Stat. §§6-16- 
104 to 6-16-107 and 6-16-110;

b. Knowingly making a misrepresentation of a material fact in any 
notice, report, or record required to be filed, maintained, or created by this 
article;

c. With intent to defraud, devising a scheme or artifice to defraud 
by means of a solicitation or obtaining money, property, or services by means 
of a false or fraudulent pretense, representation (including any manifestation 
of any assertion by words or conduct, including, but not limited to, a failure to 
disclose a material fact), or promise in the course of a solicitation; and

d. Representing or causing another to represent that a contribution 
to a charitable organization will be used for a purpose other than the purpose 
for which the charitable organization intends to use the contribution.

138. Defendants also violated the CCSA by, among other things:

a. Failing to register as a charity as required by Colo. Rev. Stat.§ 
6-16-104; and

b. Failing to file financial reports as required by Colo. Rev. Stat.§ 
6-16-104, and/or failing to file them in a timely manner.

139. Defendants have violated PACFA, Colo. Rev. Stat. § 35-80-108(2)(f), 
by, among other things, making misrepresentations and false promises in connection 
with PACFA-licensed operations.
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140. By violating both the CCSA and PACFA, Defendants have also 
violated the CCPA. See Colo. Rev. Stat. § 6-16-111(5), § 35-80-108(4).

Defendants’ Violations of the Colorado Revised Nonprofit Corporations Act

141. Defendants have violated the CRNCA by, among other things, failing 
to maintain required records as set forth in Colo. Rev. Stat. § 7-136-101(1) and (2), 
and by making loans to officers in violation of Colo. Rev. Stat. § 7-128-501(2).

Individual Defendants’ Breach of Fiduciary Duties to CHS

142. Individual Defendants have breached their fiduciary duties to CHS as 
set forth in Colo. Rev. Stat. § 7-128-401(l)(a)-(c) by causing CHS to operate 
continually in violation of Colorado law, and by operating CHS in violation of its 
Articles of Incorporation and Amended Bylaws.

143. By breaching their fiduciary duties to CHS, Individual Defendants have 
endangered CHS assets.

CHS’s Continual Abuse of the Authority Conferred Upon it By Law

144. CHS has continued to exceed and abuse the authority conferred upon it 
by law by operating in violation of the CCSA, PACFA, the CCPA and the CRNCA, 
and by acting without a valid Board of Directors.

The Individual Defendants’ Actions Have Exposed CHS to Losses and Liabilities

145. The actions attributed to the Individual Defendants alleged herein 
above have exposed CHS to the following potential losses and liabilities:

a. Penalties under the Colorado Charitable Solicitations Act;

b. Penalties under the Pet Animal Care Facilities Act;

c. Loss of 501(c)(3) charitable status;

d. Loss of nonprofit corporation status under the Colorado Revised
Nonprofit Corporation Act;

e. Civil penalties and restitution under the Colorado Consumer Protection
Act;

f. Fines and penalties for violations of City of Littleton zoning
ordinances; and
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g. Tort liability to Colorado consumers who surrendered their pets to 
CHS’s care based on the misrepresentation of CHS as a no-kill shelter where 
euthanasia is a last resort.

FIRST CLAIM FOR RELIEF
(Failure to Register as a Charity Before Conducting Solicitations)

146. Plaintiff incorporates herein by reference all of the allegations 
contained in Paragraphs 1 through 145 of this Complaint.

147. Through the above-described conduct in the course of their business, 
occupation or vocation, Defendants violated the Charitable Solicitations Act, Colo. 
Rev. Stat. §§ 6-16-104(1), (9), 6-16-1 ll(l)(a) by CHS’s failure to register as a charity 
from April 2004 through October 2007.

148. By means of the above-described unlawful deceptive trade practices, 
Defendants have deceived, misled, and unlawfully acquired money from numerous 
Colorado consumers.

SECOND CLAIM FOR RELIEF
(Misrepresentation of Material Fact in Reports Filed with the Secretary of

State)

149. Plaintiff incorporates herein by reference all of the allegations 
contained in Paragraphs 1 through 148 of this Complaint.

150. Through the above-described conduct in the course of their business, 
occupation or vocation, Defendants violated the Charitable Solicitations Act, Colo. 
Rev. Stat. §6-16-11 l(l)(f) by misrepresenting CHS’s euthanasia rate in CHS’s 
registration statement with the Colorado Secretary of State.

151. By means of the above-described unlawful deceptive trade practices, 
Defendants have deceived, misled, and unlawfully acquired money from numerous 
Colorado consumers.

THIRD CLAIM FOR RELIEF
(False Pretenses)

152. Plaintiff incorporates herein by reference all of the allegations 
contained in Paragraphs 1 through 151 of this Complaint.

153. Through the above-described conduct in the course of its business, 
occupation or vocation, Defendants have violated Colo. Rev. Stat. § 6-16-11 l(l)(g) 
by, with the intent to defraud, obtaining money by means of a false or fraudulent 
pretense, representation or promise.

22



154. By means of the above-described unlawful deceptive trade practices, 
Defendants have deceived, misled, and unlawfully acquired money from numerous 
Colorado consumers.

FOURTH CLAIM FOR RELIEF 
(False Statements Regarding Purpose of Contributions)

155. Plaintiff incorporates herein by reference all of the allegations 
contained in Paragraphs 1 through 154 of this Complaint.

156. Through the above-described conduct in the course of its business, 
occupation or vocation, Defendants have violated Colo. Rev. Stat. § 6-16-11 l(l)(i) by 
representing that contributions would be used for purposes other than those for which 
they were actually used.

157. By means of the above-described unlawful deceptive trade practices, 
Defendants have deceived, misled, and unlawfully acquired money from numerous 
Colorado consumers.

FIFTH CLAIM FOR RELIEF 
(Failure to File Financial Reports in a Timely Manner)

158. Plaintiff incorporates herein by reference all of the allegations 
contained in Paragraphs 1 through 157 of this Complaint.

159. Through the above-described conduct in the course of their business, 
occupation or vocation. Defendants have violated the Charitable Solicitations Act, 
Colo. Rev. Stat. §§ 6-16-104(5), 6-16-11 l(l)(a), by failing to file financial reports for 
2003, 2004,2005, 2006 and 2007 in a timely manner.

160. By means of the above-described unlawful deceptive trade practices. 
Defendants have deceived, misled, and unlawfully acquired money from numerous 
Colorado consumers.

SIXTH CLAIM FOR RELIEF
(Misrepresentations and False Promises Made in Connection with PACFA-

licensed Operations)

161. Plaintiff incorporates herein by reference all of the allegations 
contained in Paragraphs 1 through 160 of this Complaint.

162. Through the above-described conduct in the course of their business, 
occupation or vocation, Defendants have violated the Pet Animal Care Facilities Act, 
Colo. Rev. Stat. § 35-80-108(2)(f), by making misrepresentations regarding CHS’s 
euthanasia policies and rates.
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163. By means of the above-described unlawful deceptive trade practices, 
Defendants have deceived, misled, and unlawfully acquired money from numerous 
Colorado consumers.

SEVENTH CLAIM OF RELIEF
(Violations of CCPA)

164. Plaintiff incorporates herein by reference all of the allegations 
contained in Paragraphs 1 through 163 of this Complaint.

165. The conduct described in counts One through Six above constitute 
deceptive trade practices pursuant to Colo. Rev. Stat. §§ 6-16-111(5), 35-80-108(4), 
and 6-l-105(l)(hh) and (oo).

166. By means of the above-described unlawful deceptive trade practices. 
Defendants have deceived, misled, and unlawfully acquired money from numerous 
Colorado consumers.

EIGHTH CLAIM OF RELIEF
(Violations of the CRNCA)

167. Plaintiff incorporates herein by reference all of the allegations 
contained in Paragraphs 1 through 166 of this Complaint.

168. Defendants, through the above-described conduct, have violated the 
CRNCA by failing to maintain required records, and by making loans to officers in 
violation of Colo. Rev. Stat. § 7-136-101(1) and (2), and Colo. Rev. Stat. § 7-128- 
501(2), respectively.

169. By means of the above-described conduct, Defendants have exceeded 
and abused the authority conferred upon CHS by law as contemplated in the CRNCA, 
Colo. Rev. Stat. § 7-134-301(l)(b).

NINTH CLAIM OF RELIEF 
(Appointment of Custodian or Dissolution)

170. Plaintiff incorporates herein by reference all of the allegations 
contained in Paragraphs 1 through 169 of this Complaint.

171. Defendants, through the conduct described above, have misused and 
wasted charitable assets.

172. Defendants have persisted in committing illegal and unauthorized acts 
without regard to statutory obligations on charitable nonprofit organizations and then- 
directors and officers as set forth in the CCSA and the CRNCA, and have misused 
and wasted charitable assets.
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173. In the interest of protecting donors and legitimate charities, and because 
CHS assets are in danger of being misused and wasted further, the Attorney General 
requests this Court to appoint a custodian pursuant to Colo. Rev. Stat. § 7-134-303(1) 
and C.R.C.P. 66 to preserve and manage CHS assets, or, in the alternative, to dissolve 
CHS pursuant to Colo. Rev. Stat. §§ 7-134-304 and 7-134-105.

RELIEF REQUESTED

WHEREFORE, Plaintiff prays for judgment against the Defendants and the
jx.ii___ .:____
JLUJLIUWUlg ItliCl.

A. An order declaring Defendants’ above-described conduct to be in 
violation of the Colorado Charitable Solicitations Act, Colo. Rev. Stat. §§ 6-16-104, 
6-16-111 (2008), the Pet Animal Care Facilities Act, §35-80-108 (2008) , the 
Colorado Consumer Protection Act, Colo. Rev, Stat. § 6-l-105(l)(hh) and (oo)
(2008), and the Colorado Revised Nonprofit Corporations Act, Colo. Rev. Stat. §§ 7- 
121-101 through 137 (2008).

B. An order permanently enjoining Defendants, their officers, directors, 
successors, assigns, agents, employees, and anyone in active concert or participation 
with any Defendant with notice of such injunctive orders, from engaging in any 
deceptive trade practices as defined in and proscribed by the CCSA, PACFA, or the 
CCPA and as set forth in this Complaint.

C. Appropriate orders necessary to prevent Defendants’ continued or 
future deceptive trade practices.

D. For a judgment in an amount to be determined at trial for restitution, 
disgorgement, or other equitable relief pursuant to Colo. Rev. Stat. § 6-1-110(1) 
(2008).

E. An order requiring Defendants to forfeit and pay to the General Fund of 
the State of Colorado, civil penalties in an amount not to exceed $2,000 per violation 
pursuant to Colo. Rev. Stat. § 6-1-112(1) (2008), or $10,000 per violation pursuant to 
Colo. Rev. Stat. § 6-1-112(3) (2007).

F. An order appointing a custodian with all powers and duties the court 
directs to preserve CHS assets pending a full hearing to determine whether CHS 
should be judicially dissolved, pursuant to Colo. Rev. Stat. § 7-134-303 and C.R.C.P. 
66.

G. A full and complete accounting of CHS assets;
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H. If appropriate, an order dissolving CHS and securing remaining and 
recovered charitable assets for use by an appropriate organization in carrying out a 
legitimate public purpose, pursuant to Colo. Rev. Stat. §§ 7-134-304 and 7-134-105.

I. An order requiring Defendants to pay the costs and expenses of this 
action incurred by the Attorney General, including, but not limited to, Plaintiffs 
attorney fees, pursuant to Colo. Rev. Stat. § 6-1-113(4) (2008).

J. Any such further orders as the Court may deem just and proper to 
effectuate the purposes of the CCPA, PACFA, the CCSA, and the CRNCA, and to 
protect CHS charitable assets.

Dated this 10th day of December 2008.

JOHNW. SUTHERS 
Attorney General

/s/
ALISSA HECHT GARDENSWARTZ 
Assistant Attorney General, 36126 
LEEANN RICHEY 
Assistant Attorney General, 38742 
JAYB. SIMONSON 
First Assistant Attorney General, 24077 
1525 Sherman Street, 7th Floor 
Denver, CO 80203 
(303) 866-5079 
(303) 866-4916 Fax 

Attorneys for Plaintiff

Pursuant to C.R.C.P. 121, § 1-26(9), the original of this document with original 
signatures is maintained in the offices of the Colorado Attorney General, 1525 Sherman Street, 
Denver, CO 80203, and will be made available for inspection by other parties or the Court upon 
request.
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Granted/
approved

The moving party is hereby ORDERED 
to provide a copy of this Order to any pro 
se parties who have entered an 
appearance in this action within 10 days 
from the date of this order.

DISJLK1CT CL) UR I, ARAPAHOE COUN i Y,
COLORADO

District Court Judge
Date of order indicated on attachment

7325 S. Potomac Street
Centennial, Colorado 80112_______________________
STATE OF COLORADO, ex rel. JOHN W. SUTHERS, 
ATTORNEY GENERAL,

EFTLFD Document_____________________
CO Arapahoe County District Court 18th JD 
Filing Date: Dec 162008 10:01AM MST 
Filing ID: 22932819 
Review Clerk: NVA

Plaintiff,

COLORADO HUMANE SOCIETY & S.P.C.A., INC.; 
MARY C. WARREN, an individual; ROBERT WARREN, 
an individual; and STEPHENIE L. GARDNER, an 
individual;

Defendants.
JOHN W. SUTHERS, Attorney General 
ALISSA HECHT GARDENSWARTZ, 36126* 
LEEANN RICHEY, 38742*
JAY SIMONSON, 24077*

^ COURT USE ONLY ^

Case No.: 2008 CV 2659

Div: 202
1525 Sherman Street, 7th Floor
Denver, CO 80203 
(303) 866-5079

* Counsel of Record for Plaintiff.

PROPOSED STIPULATED ORDER APPOINTING CUSTODIAN 
AND ISSUING PRELIMINARY INJUNCTIVE RELIEF

This cause coming to be heard on Plaintiffs Unopposed Motion for Entry of 
Stipulated Order Appointing Custodian and Issuing Preliminary Injunctive Relief 
(“Motion”), counsel for Plaintiff and Defendants Mary C. Warren and Robert Warren 
present, and Defendant Stephenie Gardner, pro se available upon request, the Court, 
having been fully advised on the matter and good cause having been shown, hereby 
FINDS:

1. Jurisdiction and venue are proper pursuant to Section 302(1) of the Colorado 
Revised Nonprofit Corporation Act, Colo. Rev. Stat. § 7-121-101, et seq.

2. Defendant, the Colorado Humane Society & S.P.C.A., Inc. (“CHS”) is a nonprofit 
corporation committed to the welfare of animals that provides shelter and care to animals, 
and was formed and has operated over one hundred years for charitable purposes. CHS’s 
principal place of business is located at 2760 S. Platte River Drive, Englewood, CO 
80110, therefore the corporation resides in Arapahoe County.
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3. Defendants, Mary C. Warren, Robert W. Warren, and Stephenie L. Gardner, 
respectively act as CHS’s Executive Director and member of the Board of Directors, 
Director of Development, and Director of Operations (hereinafter collectively referred to 
as the “Individual Defendants”).

4. Plaintiff, the State of Colorado by and through Attorney General John W. Suthers, 
is charged with protecting charitable assets pursuant to common law and C.R.S. § 24-31- 
101(5), and pursuant to C.R.S. § 7-134-301(l)(b) is authorized to petition this Court for 
dissolution of CHS. In a proceeding for judicial dissolution, the Court has the power 
under C.R.S. § 7-134-302(3) to issue injunctions, appoint a receiver or custodian 
pendente lite with all the powers and duties the Court directs, take other action to 
preserve the corporate assets wherever located, and carry on the activities of the nonprofit 
corporation until a full hearing is held.

5. Pursuant to applicable law, the Court may appoint a custodian pendente lite for 
CHS and its assets (“CHS Assets”), including without limitation any and all cash, bank, 
deposit, and trust accounts; credit accounts; permits certificates, and licenses; accounts 
receivable, notes receivable, and other receivables; business investments and interests, 
whether legal or equitable, direct or indirect, in other business enterprises; tangible 
personal property; goods; general intangibles; payment intangibles; real property; 
interests in real property; claims, causes of action, and choses of action of any kind or 
nature; judgments; files, records, books, minutes, and other documents whether written or 
electronic; furniture, inventory, supplies, equipment, and fixtures; leases and mortgages; 
rents, revenue, and income; donations, bequests, devises, and gifts; passwords and keys; 
promissory notes; contents of safety deposit boxes; contents of storage units; securities, 
investments, and investment property; patents, trademarks, and copyrights; contracts and 
agreements; instruments, chattel paper, intellectual property, and letter-of-credit rights; 
together with: (i) all substitutions and replacements for, and products of, any of the 
foregoing; (ii) proceeds of any and all of the foregoing; (iii) in the case of all tangible 
personal property and goods, all accessions; and (iv) all accessories, attachments, parts, 
equipment, and repairs now or hereafter attached or affixed to, or used in connection 
with, any tangible personal property whether now owned or hereafter acquired, and (v) 
any and all other things of value relating to the foregoing.

6. This Court finds that Waverton Group, LLC, a Colorado limited liability company 
with office at 4101 East Louisiana Avenue, Suite 300, Denver, Colorado, 80246, is 
qualified and suitable to be appointed as Custodian for CHS and CHS Assets. Waverton 
Group, LLC’s resume is submitted herewith as Attachment A.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED THAT the 
Plaintiff and the Individual Defendants knowingly and voluntarily agree to the entry 
of the following Stipulated Order Appointing Custodian and Issuing Preliminary 
Injunctive Relief (“Order”) without any admission of wrongdoing by the Individual 
Defendants or any prejudice to Plaintiffs ability to prosecute the claims against the 
Individual Defendants in Plaintiffs Complaint:
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1. Appointment: Waverton Group, LLC is hereby appointed as custodian pendente 
lite (the “Custodian”) for CHS, CHS Assets, and any claims against CHS and CHS 
Assets (“CHS Claims”). This appointment shall be effective immediately and shall 
continue in effect until terminated or modified by further Order of this Court. CHS, CHS 
Assets, and CHS Claims shall be collectively referred to herein as the “Custodianship 
Estate.”

2. Oath: Within five (5) business days of the entry of this Order, the Custodian shall 
file an Oath of Custodian with this Court accepting the appointment and agreeing to fully 
and faithfully exercise all powers and discharge all duties under this Order, any 
subsequent directives of this Court, and applicable law.

3. Bond: Pursuant to the discretion given to the Court under C.R.S. § 7-134-303(2), 
the Custodian shall post no bond at this time.

4. Possession of Assets: The Custodian is hereby directed and empowered to take 
immediate control of CHS Assets and to hold CHS Assets for this Court in custodia legis. 
The Custodian shall operate, manage, administer, and preserve the Custodianship Estate, 
subject to the supervision and exclusive control of this Court.

5. Powers of Custodian : The Custodian shall exercise all of the powers of CHS, 
through or in place of its Board of Directors or Officers, to the extent necessary to 
manage the affairs of CHS in the best interests of CHS and its members and Claimants. 
Any provision of law to the contrary notwithstanding, the Custodian is the only acting 
officer, director, or member of CHS until further order of this Court. The Custodian is 
hereby given the powers and authority usually held by custodians and reasonably 
necessary to accomplish the purpose of this Custodianship, including without limitation 
the following specific powers which may be exercised without further order of this Court:

a. To take immediate control of the Custodianship Estate, to the exclusion of 
all others;

b. To manage, operate, rent, maintain, lease, protect, and otherwise control 
the Custodianship Estate as reasonably necessary to maximize the value and 
prevent diminution in the value of the Custodianship Estate;

c. To retain security personnel as necessary to secure the Custodianship 
Estate;

d. To change all locks and passwords related to the Custodianship Estate;

e. To collect all receipts, revenues, income, profits, proceeds, rents, 
receivables, deposits, notes, judgments, donations, bequests, devises, gifts, and 
other benefits from the operation and management of the Custodianship Estate;

f. To pay taxes, insurance, utility charges, rent, and other expenses and costs 
reasonably incurred in managing and preserving the Custodianship Estate;
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g. To hire, on a contract basis whenever possible, or as employees where 
required by applicable federal law, the personnel necessary to operate, manage, 
and preserve the Custodianship Estate;

h. To retain or terminate any existing CHS employees, agents, servants, 
volunteers, independent contractors, and affiliates;

i. To contract for and obtain such services, utilities, supplies, equipment, and 
goods as are reasonably necessary to operate, manage, and preserve the 
Custodianship Estates and to make such repairs to CHS Assets as the Custodian 
may reasonably deem necessary provided that no contract shall extend beyond the 
termination of the Custodianship without the permission of this Court;

j. To make, enforce, modify, negotiate, and enter into such leases (including 
equipment leases), contracts, and other agreements as the Custodian may 
reasonably deem appropriate to operate, manage, and preserve the Custodianship 
Estate provided that no such lease, contract, or other agreement shall extend 
beyond the termination of the Custodianship without the permission of this Court;

k. To open, transfer, and change all bank, trade, trust, and other deposit 
accounts relating to the Custodianship Estate, so that all such accounts are in the 
name of the Custodian;

l. To close any bank, trade, trust, and other deposit accounts and transfer the 
funds in such accounts to a bank account in the name of the Custodian;

m. To invest the capital of the Custodianship Estate, without the permission 
of this Court, in savings accounts or in securities backed by the full faith and 
credit of the United States;

n. To have immediate, continuing, and exclusive access to any and all mail 
or other correspondence relating to the Custodianship Estate;

o. To obtain, renew, and modify all insurance policies that the Custodian 
deems reasonably necessary to operate, manage, and preserve the Custodianship 
Estate and the interest of the Custodian and the parties to this action;

p. To apply for, obtain, maintain, and renew as reasonably necessary all 
trademarks, copyrights, patents, licenses, certificates, permits, and other 
registrations required to operate, manage, and preserve the Custodianship Estate. 
Licenses and permits shall be obtained in the name of CHS wherever possible, 
and where not possible, in the name of the Custodian;

q. To enter into contracts for those services reasonably necessary to aid the 
Custodian in the administration of the Custodianship, including without limitation 
the retention of attorneys and accountants, with all reasonable expenses incurred 
in connection therewith deemed to be expenses of the Custodianship, provided
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that no such contract shall extend beyond the termination of the Custodianship 
without the permission of this Court;

r. To borrow from third parties and claimants of the Custodianship Estate on 
an unsecured basis and on such other reasonable terms as may be acceptable to 
the Custodian, funds to meet the capital needs of the Custodianship Estate in 
excess of the income from the Custodianship Estate;

s. To issue Custodian’s Certificates in exchange for funds advanced by third 
parties or claimants during the term of this Custodianship, provided that the 
Custodian shall give notice to all parties who have entered an appearance in this 
action and obtain prior approval of this Court. Such Custodian’s Certificates shall 
be a first and prior lien and a preference claim upon the Custodianship Estate, or a 
portion of it at the Custodian’s election;

t. To institute such legal actions as the Custodian deems reasonably 
necessary to collect accounts and debts, enforce agreements relating to the 
Custodianship Estate, to protect the Custodianship Estate, and to recover 
possession of the Custodianship Estate from persons or entities who may now, 
have in the past, or will in the future wrongfully possess or occupy any part of the 
Custodianship Estate;

u. To do such other lawful acts not inconsistent with this Order as the 
Custodian reasonably deems necessary to operate, manage, and preserve the 
Custodianship Estate, and to exercise such other powers as may from time to time 
be required and authorized by this Court, by the laws of the State of Colorado, or 
by the laws of the United States of American; and

v. To petition this Court to clarify or supplement this Order with further or 
other instructions, directions, or powers during the pendency of this 
Custodianship action.

6. Duties of Custodian: The Custodian is hereby subject to the usual duties of 
Custodians, including without limitation the following specific duties:

a. To operate, control, and preserve the Custodianship Estate consistent with 
this Order, fiirther Orders of this Court, and any Instructions from this Court;

b. To serve a copy of this Order within thirty (30) days after the date this 
Order is entered upon any persons or entities in possession of CHS or CHS 
Assets, any known Creditors and Claimants of the Custodianship Estate, and upon 
any other persons or entities affected by the entry of this Order, or such time 
thereafter as the Custodian identifies persons or entities in possession of CHS or 
CHS Assets, any known Creditors and Claimants of the Custodianship Estate, and 
upon any other persons or entities affected by the entry of this Order;

c. The Custodian is hereby instructed to file with this Court and serve upon 
the parties to the Custodianship action, within thirty (30) days after the date this
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Order is entered, a preliminary report setting out the identity, location, and value 
of CHS Assets and CHS Claims in the Custodianship Estate. Further, at the time 
the Custodian makes its preliminary report, the Custodian shall make 
recommendations to this Court regarding the continued operation of CHS and the 
further disposition of the Custodianship Estate;

d. The Custodian is hereby instructed to make calendar monthly reports of 
the condition of the Custodianship Estate as of the twentieth day of each month, 
within thirty (30) days of the twentieth day of each month, until the Custodian is 
satisfied that less frequent reporting is necessary. At that time and upon prior 
notice in the Custodian’s Report, the Custodian may report within thirty (30) days 
of the twentieth day of every other month or every third month, but no less often 
than quarterly. The Custodian shall not be required to, but as reasonably 
necessary may, follow generally accepted accounting principles or use auditors or 
accountants in the preparation of reports to this Court; and

e. In operating the Custodianship Estate, the Custodian shall not engage in 
speculation with CHS Assets, nor shall the Custodian engage in new business 
ventures;

7. Sales of CHS Assets: In situations where the Custodian believes it is necessary or 
desirable to liquidate any particular asset, the Custodian shall first request an Order of 
this Court approving the sale of the asset. With such approval, the Custodian shall sell 
the Asset with reasonable dispatch and convert the asset into money, and discharge all 
reasonable expenses, costs, and disbursements in connection with the sale of that asset to 
the extent possible. Sales of CHS Assets by the Custodian are subject to the following 
instructions:

a. All sales by the Custodian are in the nature of Judicial Sales, and as such 
the Custodian shall follow the common law rules applicable to Judicial Sales in 
conducting any sales of CHS Assets;

b. No sale of CHS Assets shall be final until confirmed by Order of this 
Court;

c. The Custodian need not obtain prior Court approval to sell or otherwise 
dispose of any tangible personal CHS Assets having a depreciated aggregate 
value, as reflected on CHS books of less than $10,000;

d. The Custodian may conduct a private or public sale, provided that all sales 
of CHS Assets by the Custodian shall be subject to competitive bidding except 
sales of CHS Assets controlled by Paragraph 7(c) herein above; and

e. Any Claimant wishing to bid-in its Claim, whether secured or unsecured, 
shall submit an offer specifying the components of the bid within twenty (20) 
days of the Custodian’s request to this Court to conduct a sale of CHS Assets.
The Custodian or any party to this Custodianship action shall file objections to the 
bid within fifteen (15) days thereafter.
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8. Capital of the Custodianship Estate: The Custodian is hereby authorized to apply 
the capital of the Custodianship Estate and the revenues collected by the Custodian in 
connection with the operation, management, and preservation of the Custodianship Estate 
in the following order of priority:

a. First, to pay the Custodian’s time charges incurred in connection with this 
Custodianship and to prepay or reimburse the out-of-pocket expenses of the 
Custodian;

b. Second, to pay the necessary and reasonable administrative costs of 
operating, managing, and preserving the Custodianship Estate, including the fees 
of any professionals engaged by the Custodian;

c. Third, to repay any Custodian’s Certificates, with interest;

d. Fourth, to pay the priority Claims against the Custodianship Estate; and

e. Fifth, to pay the general unsecured Claims against the Custodianship 
Estate.

9. Cooperation : By execution of this Order, the Court hereby terminates current 
CHS Officers’ and Directors’ responsibility and authority over CHS and CHS Assets.
The current CHS Officers and Directors shall reasonably cooperate with the Custodian in 
connection with all matters regarding transition and operation of the Custodianship 
Estate, and any sale of CHS Assets. The current CHS Officers and Directors shall make 
themselves available to assist the Custodian during normal business hours, upon 
reasonable notice, for a period not to exceed thirty (30) days. For any work requested by 
the Custodian of the current CHS Officers and Directors, the Directors and Officers may 
motion this Court for reasonable compensation.

10. Turnover of CHS Assets: All persons and entities now or hereafter in possession 
of any CHS Assets shall forthwith and without further order of this Court surrender all 
CHS Assets to the Custodian. Without limiting the generality of the foregoing order, 
turnover of CHS Assets to the Custodian shall occur as follows:

a. The parties to the Complaint and Motion, and all persons and entities in 
active concert and participation with the parties to the Complaint and Motion, 
shall deliver to the Custodian all CHS Assets within their possession or control, 
including without limitation any receipts, revenues, income, profits, proceeds, 
rents, receivables, deposits, notes, judgments, donations, bequests, devises, gifts, 
and other benefits from the operation and management of CHS; tangible assets; 
records, files, and documents whether in written or electronic form; evidence and 
documentation of intellectual properties owned or controlled by CHS; computers, 
hard drives, backup tapes, and all other media for the CHS computer network; all 
CHS accounting records, bank statements and records; checking account 
statements and records; check registers; copies of paid and unpaid invoices; 
cancelled checks; usernames and passwords required for access to any CHS 
accounts; and all other CHS financial records;
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b. All persons having notice of this Order, and having oral or written 
agreements with the CHS for the supply of goods or services, including without 
limitation all computer software, communication, and other data services; 
centralized banking services; payroll services; insurance; utility; or other services 
to CHS shall turnover such goods and services as may be required by the 
Custodian in working condition;;

c. The Custodian shall be entitled to the continued use of CHS’s current 
telephone numbers, facsimile numbers, internet addresses, and domain names, 
provided in each case that the normal prices or charges for all such goods or 
services received after the entry of this Order shall be paid by the Custodian in 
accordance with the ordinary course of CHS business and such supplier, or such 
other practices as may be agreed upon by the Custodian and the supplier, or as 
may be ordered by this Court;

d. Subject to the provisions of Paragraph 11 herein below (Document 
Depository), all attorneys, accountants, engineers, architects, and other 
professionals who have represented CHS, and all who claim under them, are 
hereby ordered to deliver immediately over to the Custodian all documents, files, 
and information concerning CHS and CHS Assets that they have in their 
possession and control. Any claims for non-payment for services rendered shall 
be presented as a claim against the Custodianship Estate and shall not be used as a 
defense to turning-over as set forth in the provisions of this Paragraph 10;

e. All privileges in connection with professional representation of CHS and 
CHS Assets shall accrue to the sole benefit of the Custodian and the 
Custodianship Estate, and may only be waived by the Custodian with consent of 
this Court;

f. If the Custodian determines, after reasonable inquiry, that a person or 
entity is in violation of the provisions of this Paragraph 10, the Custodian is 
instructed to give written notice thereof to the person or entity violating the 
provisions of this Paragraph 10, with a copy of this Order attached, demanding 
turnover of CHS Assets. If the person or entity in possession or control of CHS 
Assets fails or refuses to turnover any CHS Assets after receiving notice, the 
Custodian shall file a Request for an Order to Show Cause with this Court; and

g. The provisions of this Paragraph 10 comprise a traditional Turnover
Order, and as such, are Case Management Orders and not Injunctions.

11. Document Depository: In order to (i) establish a uniform method of identifying 
documents for use in all proceedings related to this Custodianship action; (ii) minimize 
the duplication of production efforts by requesting and producing parties; (iii) ensure the 
continued existence of relevant documents; and (iv) reduce the aggregate costs of 
producing and maintaining documents, the Custodian is hereby instructed to establish a 
depository for documents (the “Document Depository”):
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a. For the purpose of this Order, the term “Document” shall mean any 
document directly or indirectly related to this Custodianship action that are in the 
possession of the parties to the Complaint and Motion on the date of this Order;

b. The Document Depository may consist of a facility designated by the 
Custodian and located within this District under the control of the Custodian in 
which all Documents will be stored until further Order of this Court. At the 
election of the Custodian, the Document Depository may consist of a web site on 
the Internet;

c. The parties to the Complaint and Motion and the Custodian shall designate 
Documents subj ect to a claim of privilege, immunity, or confidentiality that are to 
be placed in the Document Depository. Such Documents shall be under seal (the 
“Sealed Documents”). The Sealed Documents placed into the Document 
Depository shall only be unsealed pursuant to an Order of this Court; and

d. With respect to any written or electronic documents required to be 
surrendered to the Custodian under this Order, the Custodian may, in the 
Custodian’s sole discretion, accept photocopies of such documents if 
accompanied by the certificate of the person delivering the copy that such 
document is a true, correct, and complete copy of the original. In such event, the 
Custodian shall have the right at any reasonable time, after giving reasonable 
notice, to inspect the originals of such documents.

12. Injunctive Relief: Except as may be expressly authorized by this Court after 
notice and a hearing, the parties to the Complaint and Motion are hereby enjoined from:

a. Collecting or holding any CHS Assets, or any receipts, revenues, income, 
profits, proceeds, rents, receivables, deposits, notes, judgments, donations, 
bequests, devises, gifts, and other benefits thereof;

b. Withdrawing or disbursing any funds from any CHS bank, trade, trust, and 
other deposit accounts belonging to the Custodianship Estate;

c. Terminating or causing to be terminated any license, permit, certificate, 
registration, contract, lease, or other agreement relating to the Custodianship 
Estate;

d. Discontinuing, altering, interfering with, or terminating the supply of 
goods or services to CHS, including without limitation all computer software, 
communication, and other data services, centralized banking services, payroll 
services, insurance, and utilities, as may be required by the Custodian;

e. Buying, selling, or otherwise transferring any CHS Assets not in the 
possession or control of the Custodian;
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f. Removing, altering, erasing, or destroying any records, files, or 
documents, whether written or electronic, relating to the Custodianship Estate 
without written consent of the Custodian;

g. Holding themselves out as, acting as, or attempting to take any and all 
actions of any kind or nature as officers, directors, members, managers, 
representatives, employees, agents, servants, volunteers, independent contractors, 
or affiliates of CHS or the Custodianship Estate; and

h. Otherwise interfering with the operation of the Custodianship Estate, the 
exercise of the Custodian’s powers, or the discharge of the Custodian’s duties.

Upon receipt of a copy of this Order, or upon actual knowledge of the entry of this Order, 
any other person, entity, or agency shall also be bound by the provisions of this 
Paragraph 12.

13. Law Enforcement: The Custodian is authorized, without breaching the peace and 
if necessary with the assistance of the Arapahoe Sheriff or other local peace officers, to 
enter and secure any premises, wherever located or situated, in order to take possession, 
custody, or control of, or to identify the location or existence of, the Custodianship 
Estate.

14. Liability of the Custodian: The Custodian shall enjoy the limited judicial 
immunity usually applicable to custodians. All who are acting, or have acted, on behalf 
of the Custodian at the request of the Custodian are protected and privileged with the 
same limited judicial immunity usually applicable to custodians. In order to avail the 
agents of the Custodian with these protections and privileges, the Custodian should file a 
notice of agency with this Court.

15. Claims Against CHS. CHS Assets, the Custodianship Estate, and the Custodian:
All actions that purport to seek equitable relief against CHS, CHS Assets, the 
Custodianship Estate, or the Custodian are hereby stayed regardless of venue or 
jurisdiction. The Custodian is instructed to file a Request for an Order to Show Cause if 
any person or entity files any pleading in any other court seeking equitable relief against 
CHS, CHS Assets, the Custodianship Estate, or the Custodian without first seeking relief 
from this stay in this Court. All civil legal proceedings wherever located, including 
without limitation arbitration proceeding; foreclosure activities, bankruptcy actions; or 
default proceedings, to the extent such actions and proceedings interfere with this Court’s 
exclusive control over the Custodianship Estate, are stayed in their entirety, and all 
Courts having any jurisdiction thereof are enjoined from taking or permitting any action 
until further Order of this Court.

16. Custodian’s Compensation: The Custodian’s compensation for services under 
this Order and the Custodians reasonable out-of-pocket expenses shall be prepaid or 
reimbursed pursuant to Waverton’s Hourly Rates and Expense Reimbursement Policies 
for the Colorado Humane Society Custodianship submitted herewith as Attachment B.

* * *
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DATED this day of. 2008.

District Court Judge 
Arapahoe County District Court
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